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Abstract
When the UN General Assembly voted in 2007 to adopt the Declaration on the Rights of  
Indigenous Peoples (UNDRIP), only Australia, Canada, New Zealand and the USA cast nega-
tive votes. This article argues that the embedding of  indigenous jurisdictions in the constitu-
tional orders of  these states via negotiated political agreements limits their capacity to accept 
certain provisions of  the UNDRIP. Once the agreement-making process is set in motion, 
rights that do not derive from those bargains threaten to undermine them. This is especially 
true of  self-governance and collective property rights, which are corporate rights vested to 
historically continuous indigenous groups. Since these rights cannot easily be reconciled with 
the equality and non-discrimination principles that underpin mainstream human rights law, 
settler governments must navigate two modes of  liberalism: the first directed to the conduct 
of  prospective governance in accordance with human rights and the rule of  law and the sec-
ond directed to the reparative goal of  properly constituting a settler body politic and complet-
ing the constitution of  the settler state by acquiring indigenous consent. Agreements help to 
navigate this tension, by insulating indigenous and human rights regimes from one another, 
albeit in ways not always supported by the UNDRIP.

1 Introduction
When the United Nations General Assembly (UNGA) voted in 2007 to adopt the 
Declaration on the Rights of  Indigenous Peoples (UNDRIP), only four states cast nega-
tive votes: the Western settler states of  Australia, Canada, New Zealand and the USA 
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(CANZUS).1 The ‘CANZUS’ states, as they have come to be known, were very actively 
involved in the negotiation of  the draft text of  the Declaration, making more than half  
of  the total number of  state interventions in each session of  the intergovernmental 
drafting group.2 All four states have subsequently ‘endorsed’ the Declaration, qualify-
ing their acceptance with the same objections they expressed during its development 
and that they gave as reasons for their negative votes.3 The CANZUS resistance to the 
UNDRIP is striking, given the extent of  the efforts made by these states to recognize 
indigenous rights, institutions, territories, jurisdictions and law in their domestic legal 
systems. What is it about the UNDRIP that prompted these four states, of  all states, 
to reject it? This article argues that the CANZUS resistance to parts of  the UNDRIP 
expresses a distinctive ‘Western settler–state’ view of  the relationship between liberal 
principles of  equality and historical indigenous rights to self-governance and prop-
erty, and it will investigate the ways in which the embedding of  indigenous identities 
and jurisdictions in the constitutional orders of  the CANZUS states conditions their 
involvement in international standard setting on indigenous rights.

The persistent lack of  indigenous consent to settler governance is a defining consti-
tutive flaw of  settler statehood, one that undermines the liberal premises of  a state’s 
legitimacy. The restoration of  indigenous property and governance authority offers 
a way for settler states to negotiate indigenous consent, but it entails the redistribu-
tion of  public goods in a way that can appear to discriminate against non-indigenous 
individuals and communities. The CANZUS governments must accordingly navigate 
two modes of  contemporary liberal statecraft: the first directed to the internal quali-
fication of  public power through administrative law and human rights and the sec-
ond directed to the redistribution of  public power through relational mechanisms 
addressing indigenous claims and rights. Both further liberal ideals, but while the first 
pursues the rule-of-law principles of  neutrality, equality and non-discrimination in 
prospective governance, the second is directed towards a more reparative and consti-
tutive project – the goal of  properly constituting a settler body politic and completing 
the constitution of  the settler state by acquiring indigenous consent. The mechanisms 

1 United Nations Declaration on the Rights of  Indigenous Peoples (UNDRIP), GA Res. 61/295, 13 
September 2007. There were 143 affirmative votes, and 11 states abstained: Azerbaijan, Bangladesh, 
Bhutan, Burundi, Colombia, Georgia, Kenya, Nigeria, Russia, Samoa and Ukraine. Colombia and Samoa 
have since endorsed the Declaration. Statement of  Samoa in the UN General Assembly (UNGA), UN Doc. 
A/C.3/64/SR.19, 2009, para. 18.

2 Between 40 and 50 states attended each session of  the Intergovernmental Working Group.
3 Australia, Statement on the United Nations Declaration on the Rights of  Indigenous Peoples, 3 

April 2009, available at http://www.un.org/esa/socdev/unpfii/documents/Australia_official_state-
ment_endorsement_UNDRIP.pdf  (last visited 15 May 2015); New Zealand, House of  Representatives, 
Ministerial Statements—UN Declaration on the Rights of  Indigenous Peoples—Government Support, 
20 April 2010, Hansard, vol. 662, 10029, available at http://www.parliament.nz/en-nz/pb/debates/deb
ates/49HansD_20100420_00000071/ministerial-statements-%E2%80%94-un-declaration-on-the-
rights-of  (last visited 15 May 2015); Canada, Statement of  Support on the United Nations Declaration 
on the Rights of  Indigenous Peoples, 12 November 2010, available at http://www.aadnc-aandc.gc.ca/
eng/1309374239861/1309374546142 (last visited 15 May 2015); United States, Remarks by the 
President at the White House Tribal Nations Conference, 16 December 2010, available at https://www.
whitehouse.gov/the-press-office/2010/12/16/remarks-president-white-house-tribal-nations-conference 
(last visited 15 May 2015).

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/345/422996 by guest on 17 M

ay 2023

http://www.un.org/esa/socdev/unpfii/documents/Australia_official_statement_endorsement_UNDRIP.pdf
http://www.un.org/esa/socdev/unpfii/documents/Australia_official_statement_endorsement_UNDRIP.pdf
http://www.parliament.nz/en-nz/pb/debates/debates/49HansD_20100420_00000071/ministerial-statements-%E2%80%94-un-declaration-on-the-rights-of
http://www.parliament.nz/en-nz/pb/debates/debates/49HansD_20100420_00000071/ministerial-statements-%E2%80%94-un-declaration-on-the-rights-of
http://www.parliament.nz/en-nz/pb/debates/debates/49HansD_20100420_00000071/ministerial-statements-%E2%80%94-un-declaration-on-the-rights-of
http://www.aadnc-aandc.gc.ca/eng/1309374239861/1309374546142
http://www.aadnc-aandc.gc.ca/eng/1309374239861/1309374546142
https://www.whitehouse.gov/the-press-office/2010/12/16/remarks-president-white-house-tribal-nations-conference
https://www.whitehouse.gov/the-press-office/2010/12/16/remarks-president-white-house-tribal-nations-conference


Settler–State Political Theory, ‘CANZUS’ and the UNDRIP 347

used to further prospective and constitutive liberalism in settler societies partly con-
flict. To manage this tension, the CANZUS states have embarked on efforts to secure 
indigenous consent through negotiated political bargains, a move that secures at least 
some indigenous rights to self-governance and property outside of  the general human 
rights regimes, while at the same time, I argue, making it more difficult for those states 
to pre-commit to particular expressions of  those rights, qua rights. Once the process 
of  negotiating state–indigenous agreements is set in motion, collective rights that do 
not derive from political bargains may pose a threat to these arrangements, which, 
I suspect, limits the capacity of  the CANZUS states to accept, as drafted, certain provi-
sions of  the UNDRIP.

Indigenous–state relationships in the CANZUS states are now predominantly 
structured by indigenous–state political bargains. These are governed largely by 
negotiated agreements, concluded and implemented by the executive branches of  
settler governments and accompanied by patterns of  judicial and legislative defer-
ence. As a consequence, in the past several decades, indigenous–state relationships 
in those states have acquired a strongly diplomatic, relational and ‘quasi-inter-
national’ quality.4 They are increasingly based on a complex intergovernmental 
multilateralism that operates as a type of  ‘treaty federalism’.5 This basis, in turn, 
makes it more difficult to conceive of  recognized historical indigenous peoples as 
holders of  collective ‘rights’ that are opposable to other governments because they 
are positioned as sub-national jurisdictions, tasked with governing in the interests 
of  their constituencies within the confines of  their intergovernmental relations 
(including those governing their relationships with other indigenous communi-
ties). The CANZUS states may be reluctant to accede to some expressions of  indig-
enous ‘rights’ in international law, even when domestic agreements give effect to 
norms that are consistent with such rights, because of  the possibility that these 
rights could disrupt or undermine local bargains, allow non-discrimination prin-
ciples to be used to challenge settled claims, empower settler judiciaries to enforce 
or refer to those rights at the expense of  domestic executive prerogatives and obli-
gations and, in so doing, perhaps bring the discursive processes of  bargaining to a 
premature close.

As a concomitant of  agreement making, in the past several decades the CANZUS 
states have made a series of  adaptations to their domestic administrative and con-
stitutional law designed to insulate human and indigenous rights from one another 
in order to support distinctively intergovernmental state–indigenous relationships. 
Examples discussed in this article include the enactment of  particular indigenous 

4 I borrow the phrase ‘quasi-international’ from Duncan Ivison. Ivison, ‘The Logic of  Aboriginal Rights’, 3 
Ethnicities (2003) 321, at 332.

5 ‘Treaty federalism’ has been advanced as a theory of  foundational settler–state constitutionalism by 
indigenous scholars in Canada and the USA and has been borrowed from this scholarship to model forms 
of  federalism based on intergovernmental agreement, including the constitutionalism of  the European 
Union. See, e.g., Henderson, ‘Empowering Treaty Federalism’, 58 Saskatchewan Law Review (1995) 241; 
Hueglin, ‘From Constitutional to Treaty Federalism: A Comparative Perspective’, 30 Publius (2000) 137, 
at 141.
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rights provisions (such as section 35 of  the Canadian Constitution Act 1982, pro-
tecting existing treaty and Aboriginal rights, which notably is insulated from 
the Canadian Charter of  Rights and Freedoms by section 25 of  the Act),6 the use 
in Australia of  the Commonwealth’s power to make special laws for ‘the people of  
any race’ (the ‘race power’) in order to pass legislation protecting indigenous prop-
erty rights7 and the development of  special property-based common law doctrines 
imposing fiduciary duties and trust obligations on the governments of  Canada, New 
Zealand and the USA when engaging indigenous peoples or their interests.8 These 
adaptations enable and support state–indigenous agreement making and, impor-
tantly, allow states and tribes to ‘contract out’ of  general human rights frameworks 
in order to address the particular claims of  indigenous peoples. These bargains have 
proliferated in the absence of  a coherent theoretical framework. They are nonethe-
less expressions of  an evolving distinctive settler–state political theory, albeit one that 
is developing in a piecemeal fashion with varied levels of  success and durability and 
that has been accompanied by significant controversy and some notable failures on 
the part of  settler governments. The resulting arrangements and methodologies use-
fully show where existing liberal democratic theories, including those underpinning 
human rights frameworks, ‘run out’ and must be adapted to the particular circum-
stances of  settler societies.

CANZUS responses to the UNDRIP helpfully shed light on the circumstances in 
which expressions of  indigenous rights in international law may be perceived to be 
incompatible with, or even to threaten, the processes and structures used by settler 
states to settle indigenous claims domestically. The UNDRIP has an exceptionally wide 
scope. It prohibits discrimination against indigenous individuals and peoples; protects 
indigenous rights to cultural heritage, languages, institutions and media; guarantees 
indigenous access to education and health services and protects the rights of  indig-
enous peoples to control their own development, to exercise self-determination and 
self-governance, to decide on the uses of  their lands and territories, to receive redress 
for past violations of  their property rights and to have their agreements with states 
enforced. Most of  the collective indigenous rights enumerated in the UNDRIP can be 
justified in accordance with the principles of  equality underpinning existing human 
rights frameworks. They can variously be understood as non-discrimination rights;9 

6 Canadian Charter of  Rights and Freedoms, Part 1 of  the Constitution Act, 1982, being Schedule B to the 
Canada Act 1982 (UK), 1982, c. 11, ss. 25 and 35. See also Charter of  Human Rights and Responsibilities 
Act 2006 (Vic), s. 19(2), protecting the ‘distinct cultural rights’ of  Aboriginal persons.

7 See Native Title Act 1995 (Cth); Native Title Act case: Western Australia v. Commonwealth (1995), 128 
ALR 1; Aboriginal and Torres Strait Islander Commission Act 1989 (Cth) (now repealed). See also 
Australian Constitution, s. 51(xxvi).

8 See, e.g., in Canada: Guerin v.  The Queen, [1984] 2 SCR 335; Manitoba Métis Federation Inc. v.  Canada 
(Attorney General), [2013] SCC 14; in New Zealand: New Zealand Maori Council v.  Attorney-General, 
[1987] 1 NZLR 641, at 664; Te Runanga o Wharekauri Rekohu Inc. v. Attorney-General, [1993] 2 NZLR 301, 
at 304; New Zealand Maori Council v. Attorney-General, [2008] 1 NZLR 318, at 337. In the USA: United 
States v. Mitchell, 463 US 206, at 225 (1983); United States v. Navajo Nation, 537 US 488, at 490 (2003).

9 See, e.g., Convention on the Elimination of  All Forms of  Racial Discrimination (CERD) 1965, 60 UNTS 
195, Art. 2(1).
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as rights of  ‘persons belonging to minorities’10 or as special measures designed to over-
come indigenous racial disadvantage.11 Certain ‘historical’ indigenous rights, how-
ever, are not susceptible of  these justifications.12 These include rights that necessarily 
vest in groups as corporate, historically continuous actors and include rights to self-
governance and collective property. Historical indigenous rights cannot be distributed 
evenly within a settler society in accordance with general liberal norms of  justice and 
are vulnerable to challenge on the basis of  non-discrimination law because they can 
appear to effect or enable racial discrimination.

The analysis in this article is based on state interventions and statements made 
during each of  the 11 drafting sessions of  the Intergovernmental Working Group 
on the Draft Declaration (WGDD) and during discussions of  the draft Declaration 
text in the Human Rights Council (HRC) and the UNGA.13 The argument com-
prises four overlapping claims. The first claim is that certain ‘historical’ indige-
nous rights expressed in the UNDRIP necessarily vest in indigenous communities 
as corporate, historical actors and that these pose a serious conceptual challenge 
to liberal theories of  human rights and, ultimately, to concepts of  the rule of  
law.14 The second claim is that settler states have evolved mechanisms to bridge 
the gap between human and indigenous rights by entering into political bargains 
with indigenous groups and, in so doing, recognizing entitlements and forms of  
jurisdiction that cannot easily be justified by reference to liberal concepts of  for-
mal or substantive equality. The third claim is that these political bargains are 
susceptible to disruption by competing rights claims, including claims based on 
indigenous rights. The final claim is that these distinctive features of  settler–state 
constitutionalism influence the CANZUS states’ engagement with international 
standard setting on indigenous rights and may explain their persistent objection 
to certain rights provisions of  the UNDRIP.

10 E.g., as per the International Covenant on Civil and Political Rights (ICCPR) 1966, 999 UNTS 171, 
Art. 27, and the Declaration on the Rights of  Persons Belonging to National or Ethnic, Religious and 
Linguistic Minorities, GA Res. 47/135, 18 December 1992.

11 E.g., as per CERD, supra note 9, Arts 1(4) and 2(2).
12 See J.  Donnelly, Universal Human Rights in Theory and Practice (1989), at 51–52, suggesting that cer-

tain collective indigenous rights ‘probably represent an exception to the individual rights approach 
I have been defending’ but are ‘an exception that proves the rule rather than a model for a new general 
approach to human rights’. See also Donnelly, ‘Human Rights’, in J.S. Dryzek, B. Honig and A. Phillips 
(eds), The Oxford Handbook of  Political Theory (2006) 601, at 615.

13 This article relies extensively on state interventions contained in the impressive dataset of  WGDD doc-
uments collected by the Indigenous Peoples’ Centre for Documentation, Research and Information 
(DOCIP). I have not included systematic reference to the many statements and interventions made by 
indigenous participants during the negotiation of  the Declaration, which also feature in the DOCIP 
collection and provide a rich source of  information on indigenous strategies, experiences and aspi-
rations and on indigenous theories of  the many substantive issues discussed in this article. A more 
comprehensive account of  the UNDRIP’s development would engage these perspectives alongside or 
instead of  those of  states.

14 See generally the discussion by Ivison, ‘Decolonizing the Rule of  Law: Mabo’s Case and Postcolonial 
Constitutionalism’, 17 Oxford Journal of  Legal Studies (1997) 253.
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2 Backdrop and Procedural Controversies
The adoption of  the UNDRIP in 2007 has inspired a body of  legal scholarship debat-
ing the impact of  the Declaration on the domestic laws of  states and on existing inter-
national human rights norms and institutions.15 Much of  the recent commentary on 
the Declaration is expository. Normative accounts appropriately celebrate the adop-
tion of  the text and the dedication of  the indigenous communities and leaders that 
championed the draft and secured its passage through the United Nations (UN) sys-
tem. Understandably, these accounts do not cast a favourable light on the efforts of  the 
CANZUS states to negotiate amendments to the original text and universally condemn 
their negative votes in the UNGA. This article aims to contribute a closer examination 
of  the strategies and concerns of  the four Western settler states to ongoing conversa-
tions about the UNDRIP.

The drafting of  the Declaration’s text began in 1985 in the UN Working Group on 
Indigenous Populations (WGIP), a five-member expert body reporting to the Sub-
Commission on the Promotion and Protection of  Human Rights.16 Until its abolition 
in 2006, the WGIP met annually in Geneva and was attended by large numbers of  
indigenous representatives. The ‘Sub-Commission text’ of  the UNDRIP was completed 
in 1993 with the universal support of  indigenous participants in the WGIP negotia-
tions.17 In 1995, the text was handed over to the WGDD, tasked with ‘elaborating a 
draft declaration’ for the approval of  the Commission on Human Rights.18 Uniquely in 
the UN system, indigenous organizations were authorized to participate in the WGDD 
alongside and on the same basis as states (albeit without voting rights), whether or not 
they otherwise had formal standing in the Economic and Social Council.19

15 Engle, ‘On Fragile Architecture: The UN Declaration on the Rights of  Indigenous Peoples in the 
Context of  Human Rights’, 22 European Journal of  International Law (EJIL) (2011) 141; C. Charters and 
R. Stavenhagen (eds), Making the Declaration Work: The United Nations Declaration on the Rights of  Indigenous 
Peoples (2009); S. Allen and A. Xanthaki (eds), Reflections on the UN Declaration on the Rights of  Indigenous 
Peoples (2011); Davis, ‘Indigenous Struggles in Standard-Setting: The United Nations Declaration on the 
Rights of  Indigenous Peoples’, 9 Melbourne Journal of  International Law (MJIL) (2008) 439, at 449–54; 
Allen, ‘International Law and the Evolution of  Indigenous Rights’, 15 International Journal on Minority 
and Group Rights (2008) 117; Stevenson, ‘Indigenous Land Rights and the Declaration on the Rights 
of  Indigenous Peoples: Implications for Maori Land Claims in New Zealand’, 32 Fordham International 
Law Journal (2008) 298; Xanthaki, ‘Indigenous Rights in International Law over the Last Ten Years and 
Future Developments’, 10 MJIL (2009) 27; Barelli, ‘Free, Prior and Informed Consent in the Aftermath 
of  the UN Declaration on the Rights of  Indigenous Peoples: Developments and Challenges Ahead’, 16 
International Journal of  Human Rights (2012) 1; Ruru, ‘Finding Support for a Changed Property Discourse 
for Aotearoa New Zealand in the United Nations Declaration on the Rights of  Indigenous Peoples’, 15 
Lewis and Clark Law Review (2011) 951; Coulter, ‘The Law of  Self-Determination and the United Nations 
Declaration on the Rights of  Indigenous Peoples’, 15 Journal of  International Law and Foreign Affairs 
1(2010) 1; Charters, ‘The Road to the Adoption of  the Declaration on the Rights of  Indigenous Peoples’, 
4 New Zealand Yearbook of  International Law (2007) 121.

16 Prior to 1999, it was known as the Sub-Commission on the Prevention of  Discrimination and Protection 
of  Minorities.

17 Report of  the Working Group on Indigenous Populations on Its Eleventh Session, UN Doc. E/CN.4/
Sub.2/1993/29/Annex I, 23 August 1993, Art. 31.

18 ECOSOC Res. 1995/32, 3 March 1995, para. 2.
19 Ibid., para. 7.
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A standoff  quickly emerged between the indigenous caucus and states in the 
WGDD, and the caucus maintained a unified ‘no-change’ stance on the text until 
2004.20 At the expiration of  the WGDD’s mandate in 2005, after 11 annual ses-
sions had been held, states had reached a consensus on only 21 of  the UNDRIP’s 45 
articles21 and had provisionally adopted only two.22 As a result, the procedural lead-
up to the final adoption of  the UNDRIP by the UNGA was controversial. The WGDD 
chairperson-rapporteur announced at the conclusion of  the final WGDD meeting 
that he would prepare a ‘compromise text’ for submission to the Commission on 
Human Rights, based on proposals he had circulated earlier and on the interven-
tions of  states and indigenous representatives.23 In his own words, the ‘compromise 
text’ was intended to ‘enable a comprehensive and integral alternative to the Sub-
Commission [t]ext, ... which would include the necessary balance for achieving a 
consensus or, at least, for making it acceptable to the majority’.24 Neither a consen-
sus nor a majority acceptance was achieved in the WGDD itself, because the group 
never met again to debate the chair’s text. Instead, the revised draft was submitted 
to the HRC and adopted on 29 June 2006 by a majority vote of  its 47 member states 

20 See especially the joint statement of  the the Inuit Circumpolar Conference and the Saami Council deliv-
ered at the WGDD in 2000, discussed in Henriksen, ‘The UN Declaration on the Rights of  Indigenous 
Peoples: Some Key Issues and Events in the Process’, in Charters and Stavenhagen, supra note 15, 78, 
at 82. Davis, ‘To Bind or Not to Bind: The United Nations Declaration on the Rights of  Indigenous 
Peoples Five Years On’, 19 Australian International Law Journal (2012) 17 at 22. Davis, supra note 15, at 
449–454.

21 Report of  the Working Group Established in Accordance with the Commission on Human Rights 
Resolution 1995/32 of  3 March 1995 on its Eleventh Session (WGDD 2005 Report), UN Doc. E/
CN.4/2006/79, 22 March 2006, para. 25.

22 UNDRIP, supra note 1, Arts 43 and 6 (guaranteeing the rights in the UNDRIP equally to men and 
women and affirming the right of  indigenous people to a nationality). The WGDD’s mandate expired 
at the conclusion of  the International Decade of  the World’s Indigenous People on 10 December 2005. 
The ‘International Decade’ commenced on 10 December 1994. International Decade of  the World’s 
Indigenous People, GA Res. 49/214, 17 February 1995, preamble, para. 3. An extension ensuring an 
additional eleventh session was secured from its mandating institution, the Commission on Human Rights 
(CHR), but the possibility of  obtaining a second extension was thought unlikely, given that the CHR was 
to be abolished in 2006 and replaced by the Human Rights Council (HRC). Establishment of  a Working 
Group of  the Commission on Human Rights to Elaborate a Draft Declaration in Accordance with para-
graph 5 of  General Assembly Resolution 49/214 of  23 December 1994, UN Doc. E/CN.4/RES/1995/32, 
3 March 1995, para. 2. See discussion of  the mandate at the 2005 session of  the WGDD in Report of  the 
Working Group Established in Accordance with Commission on Human Rights Resolution 1995/32 of  
3 March 1995 on Its Eleventh Session, Doc. E/CN.4/2006/79, 22 March 2006, para. 17. For the text 
confirming the extension, see Working Group of  the Commission on Human Rights to Elaborate a Draft 
Declaration in Accordance with Paragraph 5 of  General Assembly Resolution 49/214 of  23 December 
1994, Doc. E/CN.4/RES/2005/50, 20 April 2005, para. 5. The CHR was officially abolished by majority 
vote of  the UNGA on 6 April 2006, effective 16 June 2006. Human Rights Council, GA Res. 60/251, 16 
June 2006, para. 13.

23 See WGDD 2005 Report, supra note 21, paras. 28–30. See also Chávez, ‘The Declaration on the Rights of  
Indigenous Peoples, Breaking the Impasse: the Middle Ground’, in Charters and Stavenhagen, supra note 
15, 96, at 103.

24 Chávez, supra note 23 at 102.
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(Canada and the Russian Federation voted against the adoption, and six member 
states abstained).25

In the pre-vote debates in the HRC, member states disagreed on whether further 
negotiations on the draft Declaration should be held, given the lack of  consensus in 
the WGDD. Some thought the text represented the best possible compromise and that 
further debates in the HRC would be pointless,26 while others thought the text was 
inadequate and required further debate27 or that adopting the draft by a vote rather 
than by consensus in its first session would undermine the credibility of  the newly 
established HRC.28 Canada (the only CANZUS state that was a member of  the HRC) 
asked the Council to consider authorizing further consultations on the text, argu-
ing that ‘[t]he Chairperson-Rapporteur has proposed language on several key issues 
that requires discussion among all parties. Such discussion on this latest draft has not 
taken place. Further improvements are possible and necessary.’29

Australia, New Zealand and the USA likewise made a joint statement to the HRC as 
observers, arguing that under the circumstances adopting the draft would be ‘extraor-
dinary in any multilateral negotiation exercise and set ... a poor precedent with respect 
to the work of  th[e] Council’.30 They further complained that many of  the HRC mem-
ber states had not attended the drafting sessions and that ‘others, while present, were 
not actively engaged’.31 Whatever the other state interests underlying the joint state-
ment, it expresses one caution worthy of  further consideration, namely that since the 
text could not be implemented as drafted its adoption could undermine indigenous 
rights by encouraging state default and evasion:

To endorse this text would be premature and irresponsible. It would risk creating confusion, 
ambiguity and endless debate on what the declaration means. We believe that States could 
never live up to it, even with the best of  intentions. Its adoption would be a gross disservice 
to indigenous peoples. And, it would potentially undermine the cause of  advancing human 
rights internationally ... There is every likelihood that some states will nominally endorse this 

25 Human Rights Council, Summary Record of  the 21st Meeting, UN Doc. A/HRC/1/SR.21, 18 July 
2006. Azerbaijan, Brazil, Cameroon, China, Cuba, Czech Republic, Ecuador, Finland, France, Germany, 
Guatemala, India, Indonesia, Japan, Malaysia, Mauritius, Mexico, Netherlands, Pakistan, Peru, Poland, 
Republic of  Korea, Romania, Saudi Arabia, South Africa, Sri Lanka, Switzerland, United Kingdom, 
Uruguay and Zambia voting in favour; Canada, Russian Federation voting against; Algeria, Argentina, 
Bahrain, Bangladesh, Ghana, Jordan, Morocco, Nigeria, Philippines, Senegal, Tunisia and Ukraine 
abstaining.

26 Human Rights Council, Summary Record of  the 17th Meeting, UN Doc. A/HRC/1/SR.17, 13 July 2006, 
para. 11 (Austria [on behalf  of  the European Union]), para. 12 (Guatemala), para. 16 (Algeria [on behalf  
of  the African Group]), para. 19 (Finland), para. 24 (Cuba), para. 32 (Spain), para. 35 (Panama).

27 Summary Record of  the 17th Meeting, supra note 26, para. 10 (Russian Federation), para. 15 (The 
Philippines), para. 25 (India); Summary Record of  the 21st Meeting, supra note 25, para. 31 (Canada), 
para. 34 (Bangladesh), para. 38 (The Philippines).

28 UN Doc. A/HRC/1/SR.17, supra note 26, para. 5 (Canada); Summary Record of  the 21st Meeting, supra 
note 25, para. 35 (Russian Federation), para. 44 (Japan), para. 59 (Morocco).

29 Canadian Delegation, Statement to the Human Rights Council, 27 June 2006 (on file with the author).
30 Joint Statement by Australia, New Zealand and the United States of  America on the Chair’s Text on the 

Declaration on the Rights of  Indigenous Peoples (Joint Statement), UN Doc. A/HRC/2/G/1/Annex, 24 
August 2006.

31 Ibid.
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text while simultaneously reinterpreting it in ways that amount to rewriting and even revers-
ing its intent and purpose ... The result would be an ‘implementation gap’ of  unprecedented 
dimensions.32

Further complications arose when the HRC text was submitted to the UNGA in 2006. 
Namibia tabled an aide memoire on behalf  of  the ‘African Group’, outlining numerous 
objections to the draft. These included the concern that without a definition of  indige-
nous peoples the UNDRIP could exacerbate ethnic conflict within African countries;33 
that an unqualified right of  self-determination could confer a right of  unilateral seces-
sion on African ethnic groups;34 that autonomy for indigenous groups would con-
tradict the domestic law of  some African states or threaten their borders35 and that 
property rights provisions would be unworkable given the responsibilities of  those 
states to regulate land use.36 In light of  these concerns, the UNGA voted to defer a vote 
on the UNDRIP until the 2007 UNGA meeting in order to allow consideration of  the 
African Group’s proposed amendments.37

The African opposition to the UNDRIP came as a surprise to many participants in 
the process. Very few African states had attended or participated in the WGDD discus-
sions, and the African Group had supported the adoption of  the text in the HRC.38 It 
has been widely and credibly reported that Canada, Australia and New Zealand were 
engaged in active lobbying of  the African Group and may have catalysed the group’s 
late opposition to the HRC text.39 In any event, the draft that was finally put to vote in 

32 Ibid.
33 African Group, Draft Aide Memoire, 9 November 2006, para. 2.0 (on file with the author).
34 Ibid., para. 3.0.
35 Ibid., paras 4.0 and 5.0.
36 Ibid., para. 7.0; Draft Resolution Submitted by Armenia, Bolivia, Bosnia and Herzegovina, Cameroon, Congo, 

Costa Rica, Croatia, Cuba, Cyprus, Denmark, Dominican Republic, Ecuador, Estonia, Fiji, Finland, France, 
Germany, Greece, Guatemala, Haiti, Hungary, Latvia, Slovenia, Spain, Switzerland and the former Yugoslav 
Republic of  Macedonia, UN Doc. A/C.3/61/L.18/Rev.1, 20 November 2006; Namibia, on Behalf  of  the 
African Group – Amendments to Draft Resolution, UN Doc. A/C.3/61/L.57/Rev.1, 21 November 2006.

37 Working Group of  the Commission on Human Rights to Elaborate a Draft Declaration in Accordance 
with Paragraph 5 of  General Assembly Resolution 49/214 of  23 December 1994, GA Res. 61/178, 6 
March 2007, by a vote of  82 for, 67 against and 25 abstentions. See discussion in de Alba, ‘The Human 
Rights Council’s Adoption of  the United Nations Declaration on the Rights of  Indigenous Peoples’, in 
Charters and Stavenhagen, supra note 15, 108 at 127. The African Union issued a declaration endorsing 
the deferral, deciding to maintain a unified African position on the UNDRIP and mandating the African 
Group to represent its interests at the UN General Assembly. Decision on the United Nations Declaration 
on the Rights of  Indigenous Peoples, Doc. Assembly/AU/9 (VIII) ADD.6, 29–30 January 2007.

38 Summary Record of  the 17th Meeting, supra note 26, para. 16 (Algeria [on behalf  of  the African Group]). 
See statement by Peru in the Third Committee debates in 2006. Third Committee, Summary Record of  
the 53rd Meeting, UN Doc. A/C.3/61/SR.53, 15 January 2007, para. 26 (Peru). Namibia defended this 
change in position by noting that ‘of  the 14 African States members of  the Council, 10 had abstained 
from voting on the Declaration’, suggesting that ‘the Committee should interpret those abstentions as a 
clear message to that effect’ (at para. 27, Namibia).

39 Eide, ‘The Indigenous Peoples, the Working Group on Indigenous Populations and the Adoption of  the 
UN Declaration on the Rights of  Indigenous Peoples’, in Charters and Stavenhagen, supra note 15, 32, 
at 39; de Alba, supra note 37, at 123, 131, n. 39; Montes and Cisneros, ‘The United Nations Declaration 
on the Rights of  Indigenous Peoples: The Foundation of  a New Relationship between Indigenous Peoples, 
States and Societies’, in Charters and Stavenhagen, supra note 15, 138, at 149.

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/345/422996 by guest on 17 M

ay 2023



354 EJIL 26 (2015), 345–373

the UNGA contained very few of  the amendments originally sought by the African 
Group, but, most significantly, added text to draft Article 46(1) specifying that noth-
ing in the UNDRIP should be construed as authorizing or encouraging any action that 
would compromise the territorial integrity or political unity of  states.40 This revision 
evidently was sufficient to satisfy the 34 members of  the African Group who voted in 
favour of  the adoption.41 It did not, of  course, satisfy the CANZUS states.

A close reading of  the statements made in the voting sessions of  the HRC and the 
UNGA, however, reveals that the CANZUS position on the UNDRIP may not be as 
substantively different to those of  other states as is suggested by the voting record. 
Many representatives made statements of  understanding in these fora explaining 
their views on the legal effect and application of  the UNDRIP, some of  which heavily 
qualified its scope. For example, some states were careful to note that the Declaration 
did not apply to them because minorities in their territories were not indigenous42 or 
because the whole population of  the state was indigenous.43 Others reaffirmed that 
they did not recognize the existence of  collective rights in international law,44 or 
stated that individual rights took precedence over the group rights contained in the 
Declaration.45 Some states specified that the UNDRIP did not change extant interna-
tional law and would be interpreted consistently with existing domestic law46 or that 

40 UNDRIP, supra note 1, Art. 46(1). See the International Law Association, Rights of  Indigenous Peoples: 
Interim Report, 2010, at 10: ‘The inclusion of  Article 46 para. 1 in the text of  UNDRIP confirms that the 
Declaration does not create for indigenous peoples a right unilaterally to establish their own State, i.e. a 
right of  secession as a form of  exercising the broader right of  self-determination.’

41 There were 53 members of  the African Group in 2007. Three member states abstained and 15 did not 
attend the voting session – a number of  absentees that Barume says is ‘staggering’ – noting that ‘most ... had 
been present and voted in favour of  the Namibian-led deferment Resolution almost a year earlier’. Barume, 
‘Responding to the Concerns of  the African States’, in Charters and Stavenhagen, supra note 15, 170, at 180.

42 Summary Record of  the 21st Meeting, supra note 25, para. 54 (Germany), para. 58 (United Kingdom [includ-
ing its overseas territories]); UNGAOR, 61st sess, 108th Plenary Meeting, UN Doc. A/61/PV.108, 13 September 
2007, at 1 (Iran), 5 (Slovakia and Turkey); UNGAOR, 61st sess, 107th Plenary Meeting, UN Doc. A/61/PV.107, 
13 September 2007, at 22 (United Kingdom (including its overseas territories)); Third Committee, Summary 
Record of  the 53rd Meeting, UN Doc. A/C.3/61/SR.18, 8 November 2006, para. 67 (Spain).

43 108th Plenary Meeting, supra note 42, at 1–2 (India), 4 (Indonesia).
44 Summary Record of  the 21st Meeting, supra note 25, para. 46 (Japan), para. 56 (United Kingdom) (both 

with the exception of  self-determination); 107th Plenary Meeting, supra note 42, at 5 (Slovakia), 20 
(Japan): ‘[I]ndigenous individuals bear the rights contained in the Declaration, and that with regard to 
certain rights they can exercise them along with other individuals who have the same rights’, 21 (United 
Kingdom): ‘with the exception of  the right to self-determination, we therefore do not accept the concept 
of  collective human rights in international law. Of  course, certain individual human rights can often be 
exercised collectively, in community with others. Examples would include freedom of  association, free-
dom of  religion or a collective title to property.’

45 107th Plenary Meeting, supra note 42, at 24 (Sweden); 108th Plenary Meeting, supra note 42, at 10 
(France).

46 107th Plenary Meeting, supra note 42, at 26 (Guyana): ‘My delegation therefore wishes to reserve its 
position on provisions of  the Declaration that we view as unclear or at variance, in effect or interpreta-
tion, with our Constitution and laws.’ 108th Plenary Meeting, supra note 42, at 3 (Namibia): ‘Namibia 
understands that the exercise of  the rights set forth in this Declaration are subject to the limitations as 
determined by the constitutional frameworks and other national laws of  States.’ See also 107th Plenary 
Meeting, supra note 42, at 25 (Thailand), 27 (Suriname).
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the UNDRIP provisions on land and resources would be subordinated to domestic law 
in these areas.47 Overwhelmingly, interpretative statements expressed limitations on 
the right of  self-determination.48 The belated endorsement of  the UNDRIP by each 
of  the CANZUS states has been heralded as a victory for indigenous peoples and their 
rights. However, arguably the CANZUS stance on the content of  the Declaration and 
on its potential to generate legally binding rules of  international law has not changed 
demonstrably since 2007. Rather, the tenor of  the endorsements suggests that the 
intention of  the CANZUS states is now to ‘read down’ the UNDRIP to render it compat-
ible with existing domestic law and policy.

It is significant that while many states noted in their statements that the UNDRIP 
is not legally binding,49 the CANZUS states were careful in their endorsements to also 
emphasize that they did not consider it a suitable basis for the development of  a bind-
ing treaty or of  rules of  customary international law.50 The Canadian government 
noted in its 2010 statement of  support for the Declaration that it is a ‘non-legally bind-
ing document that does not reflect customary international law nor change Canadian 
laws’.51 It further noted that while its concerns with the UNDRIP ‘are well known and 
remain’, it was ‘now confident that Canada can interpret the principles expressed in 
the Declaration in a manner that is consistent with our Constitution and legal frame-
work.’52 The Australian endorsement of  the Declaration also affirmed its lack of  legal 
force and influence: ‘While [the Declaration] is non-binding and does not affect exist-
ing Australian law, it sets important international principles for nations to aspire to.’53 
Likewise, New Zealand’s acceptance of  the Declaration was limited by its ‘legal and 

47 107th Plenary Meeting, supra note 42, at 23 (Mexico), 25 (Sweden) (on interpretations of  Articles 
27–29); 108th Plenary Meeting, supra note 42, at 4–5 (Paraguay), 6 (The Philippines).

48 Summary Record of  the 21st Meeting, supra note 25, para. 32 (India), para. 33 (Indonesia), para. 45 (Japan), 
para. 53 (Germany and United Kingdom); see also para. 48 (Argentina), para. 50 (Ukraine). On the UNGA 
vote, see 107th Plenary Meeting, supra note 42, at 20 (Japan), 22 (Norway, stating ‘[s]everal articles in the 
Declaration specify how the right to self-determination may be exercised’), 23 (Mexico), 24 (Sweden), 25 
(Thailand), 27 (Suriname). 107th Plenary Meeting, supra note 42, at 21 (United Kingdom): ‘We therefore 
understand the right set out in article 3 of  the Declaration to be separate and different from the existing right 
of  all peoples to self-determination in international law ... Subsequent articles of  the Declaration seek to set out 
the content of  that new right, which is to be exercised, where it applies, within the territory of  the State and is 
not intended to have an impact in any way on the political unity or territorial integrity of  existing States.’

49 Summary Record of  the 21st Meeting, supra note 25, para. 49 (Ukraine, abstaining), para. 53 (Germany), 
para. 58 (United Kingdom). See explanations of  votes by Nepal and Guyana. See also 107th Plenary 
Meeting, supra note 42, at 3 (Nepal), 26 (Guyana).

50 107th Plenary Meeting, supra note 42, at 12 (Australia), 13 (Canada), 15 (New Zealand), 17 (Colombia, 
abstaining), 22 (United Kingdom) (on file with the author). As the United States explained, ‘[a]s this 
declaration does not describe current State practice or actions that States feel obliged to take as a matter 
of  legal obligation, it cannot be cited as evidence of  the evolution of  customary international law. This 
declaration does not provide a proper basis for legal actions, complaints, or other claims in any interna-
tional, domestic, or other proceedings.’ Position of  the United States on the Rights of  Indigenous Peoples, 
USUN PRESS RELEASE #204(07), Annex: Observations of  the United States with Respect to the United 
Nations Declaration on the Rights of  Indigenous Peoples, 13 September 2007, available at http://www.
ucs.louisiana.edu/~ras2777/indianlaw/usresponse.htm (last visited 15 May 2015).

51 Canada, supra note 3.
52 Ibid.
53 Australia, supra note 3.
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constitutional frameworks’,54 and the USA’s endorsement began with the affirmation 
that ‘the Declaration, ... while not legally binding or a statement of  current inter-
national law – has both moral and political force’.55 In international law doctrine, 
assertions of  this kind can be evidence of  persistent objection, designed to exempt the 
objecting state from the obligation to comply with an emerging rule of  customary 
international law.56 The CANZUS objections are likely to prevent the emergence of  any 
binding rule of  customary international law derived from the contested provisions of  
the UNDRIP, if  those states are regarded as ‘specially affected’ by the norms set out in 
the Declaration.57

3 The Quasi-Internationalism of  State–Indigenous 
Relations in the CANZUS States
The CANZUS grouping has long been considered a ‘natural’ one in comparative 
law and policy on indigeneity. The CANZUS states are all affluent liberal democra-
cies settled during the period of  intensive British imperial expansion in the 19th 
century, and many of  their current legal–constitutional commonalities derive from 
their shared inheritance of  the English common law.58 Indigenous peoples in each 
country are vastly outnumbered by a predominantly English-speaking settler major-
ity and comprise today only a tiny minority of  national populations: 4 per cent in 
Canada, 2.6 per cent in Australia, 1.5 per cent in the USA and 15 per cent in New 
Zealand. In each country, indigenous peoples experience socio-economic marginal-
ization but survive as communities that are culturally, and sometimes territorially, 
distinct.

The claims era of  CANZUS indigenous-state relations began in earnest in the 1970s, 
supported by the anti-discrimination programme advanced by civil rights move-
ments in those countries. During this period, courts showed an increased willingness 
to adjudicate indigenous common law property claims, jurisdictional bars to these 
claims were lifted and settler governments began to legislatively recognize indigenous 

54 New Zealand, supra note 3.
55 United States, supra note 3.
56 Fisheries (United Kingdom v. Norway) (Judgment), 18 December 1951, ICJ Reports 116.
57 ‘The doctrine of  customary international law attaches considerable weight to the views and practices 

of  those States that would be specially affected by the formation of  new customary norms. Accordingly, 
it is worth considering the views of  the USA, Canada, Australia and New Zealand in detail, given their 
substantial indigenous populations.’ Allen, ‘The UN Declaration on the Rights of  Indigenous Peoples and 
the Limits of  the International Legal Project in the Indigenous Context’, in Allen and Xanthaki (eds), 
supra note 15, 225, at 3. The extent to which elements of  the UNDRIP might reflect customary interna-
tional law has generated significant debate in international law commentary and scholarship. See, e.g., 
International Law Association, Rights of  Indigenous Peoples: Draft Report, 2012, at 27–28. See also 
Anaya and Weissner, The UN Declaration on the Rights of  Indigenous Peoples: Towards Re-Empowerment, 
2007 available at http://jurist.org/forum/2007/10/un-declaration-on-rights-of-indigenous.php (last 
visited 15 May 2015).

58 See generally P.G. McHugh, Aboriginal Societies and the Common Law: A History of  Sovereignty, Status, and 
Self-Determination (2005).
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land and treaty rights and to establish specialized claims-settlement fora.59 Since the 
early 1990s, claims making has been overtaken by what might be called the ‘imple-
mentation era’, in which settlements have been progressively operationalized within 
the legal framework of  the states, usually by negotiated agreement backed by legisla-
tion.60 This process has required indigenous groups and settler governments to agree 
on matters of  jurisdiction along with property rights and has generated a widespread 
practice among tribal communities of  adopting written constitutions and establish-
ing formal representative structures (sometimes, but not always, as a precondition of  
claims settlement).61

In each state, historical tribes are officially recognized legal entities holding collec-
tive assets on behalf  of  their members and exercising self-governance in accordance 
with negotiated agreements. These agreements cover a wide range of  activities. Some 
are formally constitutive of  the group as a constitutional actor, and others govern 
aspects of  that group’s relations with other governments. Agreements in the former 
category include historic group-specific treaties in Canada and the USA, contem-
porary treaties (such as those currently being negotiated in British Columbia), final 
agreements and self-governance agreements (negotiated with Aboriginal groups in 
Canada), deeds of  settlement (in New Zealand) and native title consent determina-
tions or indigenous land-use agreements (in Australia). Other less formal agreements 
structure state–indigenous relations in a wide range of  public and private indigenous 
activities. Examples include self-determination contracts and self-government com-
pacts (delegating to US tribes service delivery functions once directly provided by 
the federal Bureau of  Indian Affairs and Indian Health Service), joint management 
agreements (governing tribal–state partnerships in managing aspects of  the conser-
vation estate in New Zealand) and innumerable service delivery contracts concluded 
between central and local governments and indigenous groups in all four countries.62 
While the substantive scope of  tribal jurisdiction is much narrower in New Zealand 
and Australia than in North America, and more intensively regulated by statute, rec-
ognized institutions and land entitlements permit de facto forms of  self-governance 
that can be significant. Across all four countries, there are now nearly 1,500 officially 
recognized historical tribal entities exercising various forms of  territorial self-gover-
nance,63 alongside a thriving indigenous ‘civil society’ of  more recently constituted 
and incorporated groups.64

Accordingly, as Duncan Ivison has observed, state–indigenous relationships in the 
Western settler-states have become increasingly ‘quasi-international’.65 In Canada, 

59 See, e.g., the Northern Territory Land Rights Act in Australia (Aboriginal Land Rights (Northern 
Territory) Act 1976 (Cth) and the prevalence of  ‘Treaty clauses’ in New Zealand legislation, e.g., State 
Owned Enterprises Act 1986 (NZ), s. 9.

60 K. Gover, Tribal Constitutionalism: States, Tribes, and the Governance of  Membership (2010).
61 Ibid.
62 Llewellyn and Tehan, ‘“Treaties”, “Agreements”, “Contracts” and “Commitments”: What’s in a Name? 

The Legal Force and Meaning of  Different Forms of  Agreement Making’, 7 Balayi (2005) 6.
63 Gover, supra note 60.
64 T. Rowse, Indigenous Futures: Choice and Development for Aboriginal and Islander Australia (2002).
65 Ivison, supra note 4, at 332.
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New Zealand and the USA (but to a far lesser degree in Australia), constitutive state–
indigenous agreements fall almost exclusively within the purview of  the apical execu-
tive branch of  settler governments and are accompanied by conventions of  judicial 
and legislative deference. These divisions of  labour mirror judicial deference to the 
Westminster executive’s well-established prerogative in international relations to 
re cognize or ‘unrecognize’ states (and governments) and to decide whether and how 
to enter into diplomatic and legal relationships with them. Negotiated settlements are 
achieved through intergovernmental political processes, sometimes channelled in 
the first instance through independent claims tribunals or commissions of  inquiry 
but otherwise conducted as direct negotiations between tribal and settler officials.66 
Courts have been reluctant to intervene in disputes about the conduct of  these nego-
tiations and have deferred to executive discretions to develop settlement policy.67 
Courts in Canada and New Zealand, for example, have urged the executive branches 
to settle historical indigenous claims by negotiation, even where these claims could be 
litigated,68 and to conduct themselves in these negotiations in accordance with prin-
ciples of  honour, reasonableness and good faith.69

Executive prerogatives and obligations in indigenous affairs arise variously from the 
British or colonial state’s historic undertakings and from the common law recogni-
tion of  pre-sovereignty indigenous property rights (and settler governments’ exclusive 
rights to acquire or extinguish those rights) and have generated important common 
law trust doctrines governing state–indigenous relations. These construct the settler 
executives as fiduciaries or trustees in their dealings with indigenous interests and have 
more recently evolved into the concept of  the ‘honour of  the Crown’70 in Canada and 
New Zealand. This principle imposes constitutional restraints on legislative action in 
Canada via section 35 of  the Constitution Act and supports largely rhetorical – though 
important – judicial commentary in New Zealand outlining the Crown’s obligation to 
act in good faith when making decisions bearing on the Treaty of  Waitangi.71 Similar 
fiduciary principles structure the ‘general trust relationship’ between the US govern-
ment and federally recognized tribes,72 although, notably, no comparable common 
law trust doctrine has (yet) emerged in Australia, notwithstanding the recognition of  

66 British Columbia Treaty Commission Agreement (21 September 1992)  (Summit–Canada–British 
Columbia); Treaty of  Waitangi Act 1975, New Zealand (establishing the Waitangi Tribunal); Native Title 
Act 1993, Commonwealth of  Australia (establishing the Native Title Tribunal).

67 E.g., Hayes v. Waitangi Tribunal, [2001] NZHC 354, at 17 (per Goddard J): ‘[W]hat in effect is sought is a 
review of  the Crown’s decision to recognize and accept the mandate of  Ngati Ruanui to enter into settle-
ment negotiations with the Crown, including on behalf  of  Pakakohi and Tangahoe. Such an attempt 
must fail because the process which it is sought to review is essentially political, involving questions of  
policy and political judgment’. See also Kai Tohu Tohu o Puketapu Hapu Inc v. Attorney-General (5 February 
1999) HC Wellington CP 344/97; Te Runanga o Wharekauri Rekohu Inc v. Attorney-General, [1993] 2 NZLR 
301; see also Milroy v. Attorney General, [2003] NZCA 97.

68 See, e.g., Delgamuukw v. British Columbia, [1997] 3 SCR 1010, at 1123.
69 R. v. Badger, [1996] 1 SCR 771; Delgamuukw v. British Columbia, [1997] 3 SCR 1010, at 1123–1124.
70 R. v. Sparrow, [1990] 1 SCR 1075; Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14.
71 Treaty of  Waitangi Act 1975, supra note 66.
72 United States v.  Mitchell, 463 US 206, 225 (1983); United States v.  Navajo Nation, 537 US 488, 490 

(2003).
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aboriginal title rights in native title jurisprudence and legislation. Trust doctrines have 
also yielded duties to consult with indigenous peoples on matters affecting their inter-
ests (especially property and treaty interests)73 and have provided a basis for purposive 
beneficial statutory interpretation where indigenous interests are directly impacted.74

Significantly, then, in the CANZUS states, indigenous claims to property and self-
governance are not channelled through human rights provisions in legislative and 
constitutional bills of  rights but, rather, through distinctive political and legal mech-
anisms developed to facilitate state–indigenous inter-governmentalism. These mech-
anisms are premised on the colonial encounter between the incoming British Crown 
and the pre-existing indigenous polities and so form foundational constitutive features 
of  settler–state constitutionalism.75 They are sourced in the international relations 
that pre-date the establishment of  settler states as states. Perhaps for this reason, they 
condition some liberal principles expressed in settler–state law, including the princi-
ples of  equality that underpin human rights and non-discrimination law. State–indig-
enous agreements, therefore, are made for the liberal purpose of  obtaining indigenous 
consent to the state, but the bargains actually entailed in these agreements put stan-
dard liberal premises (including those associated with the rule of  law such as non-
discrimination, equality, universality, certainty and transparency) under increasing 
strain. CANZUS objections to aspects of  the UNDRIP, then, may be variants of  the ten-
sion between rule-of-law principles and the political reality of  plural settler societies, 
where the constitution of  the settler state is ongoing and dialogic.

4 CANZUS Strategies in the Negotiation of  the UNDRIP
The UNDRIP brings together a very wide menu of  rights for indigenous peoples. These 
rights are, as Claire Charters has observed, ‘different in quality and based on various, 
sometimes competing, justifications’.76 Broadly speaking, throughout the drafting 
process, the CANZUS states accepted those provisions thought to express individual 
and minority rights already extant in international human rights law and objected to 

73 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 SCR 550, at para. 
24; Haida Nation v. British Columbia (Minister of  Forests), [2004] 3 SCR 511, at para. 32; New Zealand 
Maori Council v. Attorney-General, [1987] 1 NZLR 641, at 683; New Zealand Maori Council v. Attorney-
General, [1989] 2 NZLR 142, at 152.

74 R. v. Sparrow, [1990] 1 SCR 1075; Huakina Development Trust v. Waikato Valley Authority, [1987] 2 NZLR 
188.

75 Sheryl Rae Lightfoot makes a similar point in ‘Indigenous Global Politics’ (PhD dissertation, University of  
Minnesota, 2009), available at http://conservancy.umn.edu/handle/11299/57954 (last visited 15 May 
2015), at 66, arguing that, ‘for particular settler states like the United States, Canada, Australia, and New 
Zealand, international recognition of  indigenous rights to land and self-determination present a threat to 
these states’ very foundation, since all of  these states rely to varying degrees on the Doctrine of  Discovery 
for their foundation and legitimation’.

76 Charters, ‘The Legitimacy of  the UN Declaration on the Rights of  Indigenous Peoples’, in Charters and 
Stavenhagen, supra note 15, 280, at 289–290.
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those ‘novel’ rights they identified as conferring benefits on indigenous communities 
that could not be justified as measures designed to secure indigenous equality. As a 
result, the Declaration was debated by the CANZUS states as though it were two docu-
ments folded into a single instrument, one enumerating existing legally binding rights 
and the other articulating ‘aspirational’ principles of  a kind that were not, and could 
not be, articulated as human rights.77 In large part, this debate ensued because while 
liberal equality-based justifications, premised on the just allocation of  resources in a 
democracy, can support most of  the rights articulated in the UNDRIP, they are most 
tenuous when brought to bear on historical indigenous rights. Provisions designed to 
protect the rights of  indigenous individuals and members of  indigenous minorities, or 
to address indigenous disadvantage, are relatively compatible with liberal traditions 
of  equality and non-discrimination, but collective rights that cannot be reduced to the 
interests of  group members, and are not directed to the alleviation of  disadvantage, 
appear to be premised on claims that by definition cannot be advanced by non-indig-
enous communities.78

Importantly, unlike the governments of  the United Kingdom, France and Japan, the 
CANZUS states expressed no ‘in-principle’ opposition to collective indigenous rights. 
Instead, they proposed amendments to particular provisions, variously directed to 
the following purposes: to affirm the priority of  individual human rights over a group 
right; to confirm that a group right must be compatible with existing international 
human rights instruments; to specify that a particular group right is qualified by non-
discrimination norms (and so cannot confer benefits not shared by other groups); to 
designate certain group rights as special measures designed to address indigenous 
disadvantage; to reframe group rights as rights vested in members of  minorities and, 
more generally, to ensure that certain indigenous rights to land and self-governance 
are framed in ways that allow third party interests to be taken into account, are not 
expressed in absolute and categorical terms and are to be given effect through nego-
tiated agreement. All of  these strategies are designed to address the possibility that 
indigenous rights could appear to grant preferential treatment to indigenous peoples 
and so discriminate against non-indigenous persons and communities. Accordingly, 
where group rights protections could plausibly be understood as rights vested equally 

77 See, e.g., Canada, Articles 3, 31 and 36, DOCIP Doc. 163a, 3 December 2002, at 1 (on file with the 
author), describing the dual purposes of  the Declaration: ‘First, it should address the human rights 
and fundamental freedoms of  both indigenous peoples and indigenous individuals. During the discus-
sion of  the specific articles we will state whether collective or individual rights are involved. Second, the 
Declaration should provide principles to guide the relationship between indigenous peoples and the States 
within which they live.’ See also New Zealand, supra note 3: ‘The Declaration is an affirmation of  accepted 
international human rights and also expresses new, and non-binding, aspirations.’

78 See the discussion of  indigenous property and participatory claims by Allen, supra note 15, at 243:  
‘[I]n advancing an equality claim it must at least be plausible, by reference to the logic of  the claim, that 
all societal groups could make the same argument.’ But see Macklem, ‘Distributing Sovereignty: Indian 
Nations and Equality of  Peoples’, 45 Stanford Law Review (1993) 1311, at 1345, arguing that ‘sover-
eignty is a good that has been distributed to a number of  different recipients in North America by a series 
of  mutual acts of  recognition, and that Indian government can be viewed as a particular instance of  this 
larger web of  distributional activity’.
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in all similarly situated groups and persons, regardless of  their race, the CANZUS 
states proposed that this be made express in the text. Where such protections could 
not be framed in this way, as was the case with rights to property and self-governance, 
the CANZUS states sought to displace them into the realm of  politics by insisting that 
they be made subject to negotiated agreement. In this way, the prospective liberalism 
of  human rights and the constitutive liberalism of  state–indigenous bargaining could 
be made to co-exist in the text of  the UNDRIP. The following sections address each of  
these strategies in turn.

A Indigenous Rights, Non-Discrimination and Special Measures in 
the WGDD

At various points in the negotiations, the CANZUS states, in an effort to bring group 
rights provisions into line with existing human rights, proposed that the UNDRIP 
should contain an ‘overarching provision’ specifying that group rights contained in 
the Declaration should be read consistently with non-discrimination norms and other 
human rights instruments.79 The CANZUS states also suggested that certain draft art-
icles should be qualified by reference to principles of  non-discrimination, most com-
monly where the rights in question protected indigenous access to services or benefits 
provided by the state. In debates on draft Article 15, for example, which guarantees 
indigenous rights to education, New Zealand and Canada objected to what they per-
ceived as an implication that indigenous children and individuals were to be guar-
anteed preferential access to public education.80 In the chair’s compromise text, the 
article was amended to include the phrase ‘without discrimination’.81

While the final text of  the Declaration contains no ‘overarching’ provision affirm-
ing the priority of  individual rights, the tension between collective rights and equality 
norms was ultimately addressed in Article 46.82 Subsection 3 of  the article provides 
that the provisions of  the UNDRIP ‘shall be interpreted in accordance with the prin-
ciples of  justice, democracy, respect for human rights, equality, non discrimination, 
good governance and good faith’. Article 46(2) allows for limitations on the exercise 
of  the rights contained in the UNDRIP, including group rights, where those limitations 

79 See, e.g., Australia’s proposal that Articles 1 and 2 (protecting indigenous rights under human rights 
instruments and prohibiting discrimination against indigenous peoples) should be regarded as ‘overarch-
ing’. Comments of  the Australian Delegation on the Discussion Paper on Article 9, DOCIP Doc. 156a, 
2002 (on file with the author). See also the amendments proposed in 2004 by New Zealand (on behalf  
of  Finland, Iceland, New Zealand, Norway, Sweden and Switzerland), Declaration on the Rights of  
Indigenous Peoples, DOCIP Doc. 013a, September 2004 (on file with the author).

80 See, e.g., New Zealand, Talking Points on Articles 15, 16, 17, DOCIP Doc. 240a, 1996 (on file with 
the author); Canada, Delegation Talking Points, DOCIP Doc. 020a, 9 December 1998 (on file with the 
author); Canada, Statements on Various Articles, DOCIP Doc. 228a, 25 October 1996 (on file with the 
author). See also New Zealand, supra note 79. For the text of  proposed amendments to Article 15, see 
Report of  the Working Group Established in Accordance with Commission on Human Rights Resolution 
1995/32, UN Doc. E/CN.4/1999/82, 20 January 1999, at 11–12, including proposals submitted by the 
USA on behalf  of  itself, France and Japan and by Australia.

81 DOCIP Comparison Table (on file with the author).
82 UNDRIP, supra note 1, Art. 45. DOCIP Comparison Table, supra note 81.
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‘are determined by law and in accordance with international human rights obliga-
tions’ and are ‘non-discriminatory and strictly necessary solely for the purpose of  
securing due recognition and respect for the rights and freedoms of  others and for 
meeting the just and most compelling requirements of  a democratic society’.83 The 
extent to which Article 46 affirms the primacy of  individual rights over group rights, 
as opposed to permitting limitations that are consistent with individual rights, is a 
matter for ongoing debate.84

In other contexts, the CANZUS states sought to draw on equality-based justifica-
tions by proposing that some collective rights in the UNDRIP be expressly identified 
as ‘special measures’ intended to overcome indigenous disadvantage. For example, 
Canada argued that:

[w]ith a view to addressing historic or systemic discrimination, states may need to institute spe-
cial measures for the purpose of  improving the situation of  indigenous individuals or people. 
If  this were done, we might include a statement that such special measures would not be con-
sidered discriminatory, in line with the similar provisions included in the Convention on the 
Elimination of  Discrimination [sic] and the Declaration on the Rights of  Minorities.85

‘Special measures’, in the terms of  Articles 1(4) and 2(2) of  the Convention on the 
Elimination of  all forms of  Racial Discrimination (CERD), oblige states to adopt ‘tem-
porary special measures designed to secure to disadvantaged groups the full and equal 
enjoyment of  human rights and fundamental freedoms’.86 These measures are to be 
distinguished from ‘unjustifiable preferences’ because they are designed to promote 
equality, consistently with the Convention’s objectives.87 It is the defining character-
istic of  special measures that they are expressly corrective, and, thus, according to 
the CERD committee, they must ‘be appropriate to the situation to be remedied, be 
legitimate, necessary in a democratic society, respect the principles of  fairness and 
proportionality, and be temporary’.88 For this reason, the measures must be brought 
to an end when ‘the objectives for which they were taken have been achieved’89 and 
‘should not lead to the maintenance of  separate rights for different racial groups’.90

The logic of  ‘special measures’, then, provides an equality-based justification for 
indigenous rights, but only where those rights can be connected to indigenous disad-
vantage. This is an important caveat because if  such a justification cannot be found, 
indigenous rights may appear to discriminate against non-indigenous persons on the 
basis of  their race. For the time being, there appears to be no way around the correla-
tion of  indigeneity (and non-indigeneity) with race because in the jurisprudence of  

83 Ibid., Art. 46(2).
84 See, e.g., discussion in Engle, supra note 15, at 150.
85 Canada, Statements on Various Articles, supra note 80.
86 General Recommendation No. 32: The Meaning and Scope of  Special Measures in the International 

Convention on the Elimination of  Racial Discrimination (CERD GR 32), UN Doc. CERD/C/GC/32, 24 
September 2009, para. 12. CERD, supra note 12.

87 Ibid., para. 7.
88 Ibid., para. 22.
89 CERD, supra note 10, Art. 2(2).
90 Ibid., Art. 1(4).
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the CERD committee,91 and in the law and policy of  all four CANZUS states, indigene-
ity is emphatically a measure of  race (and has been so in domestic law since the earli-
est days of  colonial law-making).92 The symmetry of  non-discrimination norms, and 
the long-standing prohibition of  racial discrimination against indigenous peoples, 
makes it difficult now to argue that indigenous peoples are not racial groups in law. 
In fact, land and self-governance rights for indigenous people in the CANZUS states 
have occasionally (and more frequently in Australia than elsewhere) been defended as 
special measures against claims that those rights discriminate against non-indigenous 
people or indigenous peoples from other communities.93 The logic of  special measures, 
however, brings with it some important limitations, the most significant of  which is 
the requirement of  temporality. Indigenous claims to ‘historical indigenous rights’ 
do not depend for their logic on the existence of  contemporary inequality between 
the claimant group and other members of  the national society. They rely instead on 
measures of  continuity that connect contemporary indigenous communities with his-
torical antecedents who possessed the attributes (sovereignty, self-determination, ter-
ritory) that are claimed by indigenous groups, in perpetuity, as their successors. They 
are reparative claims, therefore, that in their classic formulation are not capped by the 
needs of  others or by the public interest in distributive justice.94

Perhaps in part to acknowledge the awkward interface of  indigenous rights and non-
discrimination norms, the CERD committee issued a general recommendation in 2009 
drawing a distinction between ‘special measures’ and what it calls ‘permanent specific 
rights’ vested in particular groups, including women, minorities and indigenous peo-
ples. These are rights that are ‘recognized as such in human rights instruments, includ-
ing those adopted in the context of  the United Nations and its agencies’95 and include:

the rights of  persons belonging to minorities to enjoy their own culture, profess and practice 
their own religion and use their own language, the rights of  indigenous peoples, including rights 
to lands traditionally occupied by them, and rights of  women to non-identical treatment with 
men, such as the provision of  maternity leave, on account of  biological differences from men.96

91 General Recommendation No. 23: Indigenous Peoples (CERD GR 23), UN Doc. A/52/18/Annex V, 18 
August 1997, paras. 1 and 2.

92 Gover, supra note 60.
93 Gerhardy v. Brown (1985), 159 CLR 70.
94 For a helpful distillation of  the wide-ranging philosophical debate on the respective merits of  repara-

tive and redistributive justice, using as examples indigenous property claims, see Waldron, ‘Redressing 
Historic Injustice’, 52 University of  Toronto Law Journal (2002) 135.

95 CERD GR 32, supra note 86, para. 15. The distinction between specific rights and special measures had 
earlier been advanced in the CERD committee’s recommendations to state parties. See, e.g., the com-
mittee’s concluding observations on New Zealand’s 17th annual report (2007), suggesting that historic 
treaty settlements should not have been categorized in that report as special measures. Consideration of  
Reports Submitted by States Parties under Article 9 of  the Convention: New Zealand, UN Doc. CERD/C/
NZL/CO/17, 15 August 2007, para. 15. See also the discussion by Thornberry, ‘Integrating the UN 
Declaration on the Rights of  Indigenous Peoples into CERD Practice’, in Allen and Xanthaki, supra note 
15, 61 at 81–82. The matter was not followed up in the committee’s 2013 concluding observations on 
New Zealand. Consideration of  Reports Submitted by States Parties under Article 9 of  the Convention: 
New Zealand, UN Doc. CERD/C/NZL/CO/18–20, 1 March 2013.

96 CERD GR 32, supra note 86, para. 15.
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The implication of  the CERD’s recommendation is that the specific rights of  these 
groups need not be directed to securing the equal enjoyment of  fundamental rights 
and freedoms. This is a significant adaptation of  non-discrimination principles in 
international human rights law. Notwithstanding the committee’s reference to the 
‘permanent specific rights’ of  minorities, for example, in one respect the recommen-
dation sits uneasily with the requirement in existing international jurisprudence that 
those rights do not amount to the preferential treatment of  minorities and their mem-
bers. This tension has implications for the framing of  some provisions of  the UNDRIP.

Minority rights, typified by Article 27 of  the International Covenant on Civil and 
Political Rights (ICCPR) and elaborated in the Declaration on Minorities,97 are col-
lectively exercised individual rights held by ‘persons belonging to a minority’.98 
Members of  ethnic, religious or linguistic minorities have the right to ‘to enjoy their 
own culture’ in community with other minority members and to benefit from positive 
measures designed to protect this right. Minority rights of  this kind are not ‘corpo-
rate’ group rights because they are reducible to the rights of  individual members of  
the minority and not held by the group itself. The distinction is not clear-cut, how-
ever, because protections for minority members may require protections for minority 
groups. The central question raised in the context of  the UNDRIP is whether these pro-
tections for minority groups, necessitated by the need to protect the individual rights 
of  minority members, can serve as a vehicle for the corporate rights claimed by indig-
enous peoples. This question requires consideration of  whether these protections can 
extend to historical indigenous rights if  other minorities cannot enjoy those rights.

The HRC has acknowledged that positive measures necessary to protect Article 27 
must be consistent with the ICCPR’s general prohibitions on discrimination, ‘both as 
regards the treatment between different minorities and the treatment between the 
persons belonging to them and the remaining part of  the population.’99 Thus, any 
protections extended to an indigenous minority, in furtherance of  the rights of  its 
members, must not be discriminatory vis-à-vis other (indigenous or non-indigenous) 
minorities.100 The preferential treatment of  a minority relative to other minorities may 
be justified only if  these measures are ‘aimed at correcting conditions which prevent 
or impair the enjoyment of  the rights guaranteed under article 27’ – in other words, 
if  they are designed to ensure the relative equality of  minorities relative to each other 
and of  minority members relative to other individuals.101

In the context of  the UNDRIP, this jurisprudence points to a measure of  equal-
ity that could secure protections for indigenous groups, qua groups, but would also 
confine those protections to the ‘best’ treatment offered to any minority within the 
national society. Perhaps for this reason, in the early stages of  negotiations on the 

97 Declaration on the Rights of  Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, 
GA Res. 47/135, 18 December 1992.

98 ICCPR, supra note 11.
99 CERD GR 23, supra note 91, para. 6.2.
100 Ibid., para. 6.2.
101 General Comment No. 18: Non-Discrimination, UN Doc. HRI/GEN/1/Rev.1, 1994; General Comment No. 

23: The Rights of  Minorities, UN Doc. CCPR/C/21/Rev.1/Add.5, 1994.

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/345/422996 by guest on 17 M

ay 2023



Settler–State Political Theory, ‘CANZUS’ and the UNDRIP 365

draft text, the CANZUS states, and especially the USA, proposed that some provisions 
should be reframed as the rights of  ‘persons belonging to’ indigenous groups. The 
USA, for example, expressed reservations about the use of  the word ‘peoples’ and sug-
gested instead that the text should adopt the ‘approach taken by the [Declaration on 
Minorities] which refers throughout to “persons belonging to minorities” rather than 
“minorities”.’102 These proposals were strenuously resisted by indigenous representa-
tives at the WGDD and were not raised again by the CANZUS states after the third 
session of  the working group.103 If, as is often the case, indigenous rights claims are 
directed towards securing particular rights to property and self-governance, which 
are by definition not available to non-indigenous minorities and cannot be justified by 
reference to indigenous disadvantage, then general jurisprudence on minority rights 
seems not to assist in the resolution of  the UNDRIP’s conceptual impasse. It is at this 
point, then, that the UNDRIP’s historic, corporate protections for indigenous rights 
to property and self-governance seem to part company with existing international 
law human rights methodologies, including group rights protections allowed within 
the logics of  non-discrimination, special measures and minority rights. The notable 
exception to these methodologies in the existing human rights repertoire is, of  course, 
the right of  peoples to self-determination, protected in Article 1 of  the ICCPR and the 
International Covenant on Economic, Social and Cultural Rights (ICESCR) as well as a 
right erga omnes in customary international law.104

B Historical Indigenous Rights: Self-Determination, Self-Governance 
and Land

Unlike other group rights included in the UNDRIP, historical indigenous rights require 
measures of  continuity that survive intergenerational change. In other words, they 
require a concept of  the group as a corporate actor distinct from its members, and 
ordinarily this concept entails the recognition of  its institutions and the assignment 
of  legal personality to the group.105 In the words of  Peter French, ‘[o]rganizations of  
this sort possess identities that are not exhausted by the identities of  the persons in 
them; one person’s leaving and another’s joining does not result in a new organiza-
tion.’106 Accordingly, the rights and duties ascribed to the group as a legal person or 

102 United States, Comments on Section 1 of  the Draft Declaration, DOCIP Doc. 027a, 1995 (on file with 
the author); United States, General Statement, DOCIP Doc. 021a, 30 November 1998 (on file with the 
author). See also United States, Preliminary Comments, DOCIP Doc. 029a, 27 November 1995, at 3 (on 
Article 15) (on file with the author); Canada, Statements on Various Articles, supra note 80, on Arts 2, 
15, 19 and 20.

103 See also Japan, Statement, DOCIP Doc. 024a, 9 December 1998 (on file with author); Japan, Statement, 
DOCIP Doc. 021a, 22 November 2000 (on file with the author); The Philippines, Statement, DOCIP Doc. 
236a, 31 October 1996 (on file with the author).

104 Case Concerning East Timor (Portugal v.  Australia) (Judgment), 30 June 1995, ICJ Reports 90, at 16. 
International Covenant on Economic, Social and Cultural Rights 1966, 993 UNTS 3.

105 See the helpful discussion in Jones, ‘Human Rights, Collective Rights and Peoples’ Rights’ 21 Human 
Rights Quarterly (HRQ) (1999) 80, at 90, arguing, inter alia, that ‘if  group rights are understood as corpo-
rate rights, they will be rights that are categorically different from human rights’.

106 P. French, Collective and Corporate Responsibility (1984), at 13.
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organization are not reducible to those held by individual members of  that entity or 
the community of  members as a whole, as it exists from time to time.107 In the case 
of  the right of  self-determination, of  course, the right vests in a ‘people’, not in the 
members of  peoples. Corporate rights of  this kind raise acute distributive questions, as 
is evidenced in the contentious debates about which, if  any, indigenous communities 
qualify as ‘peoples’ entitled to exercise self-determination in general international law, 
a question that is made acutely consequential by the possibility that, in certain cir-
cumstances, self-determination confers a right on a people to unilaterally secede from 
an existing state. In debates on the exercise of  self-determination by sub-state groups, 
commentary has focused on the conditions under which a right of  self-determination 
might extend beyond ‘internal’ participatory rights and self-governance to authorize 
unilateral secession.108 The crucial question arising in the context of  the UNDRIP, 
then, is whether the right of  self-determination can operate as a chapeau for the self-
governance provisions of  the Declaration and so serve as a justificatory basis for those 
corporate rights, even if  they are not supported by equality-based justifications.

A full discussion of  the extensive debate on whether, and in what form, a right 
of  self-determination vests in indigenous peoples in customary international law, is 
beyond the scope of  this article.109 Here I confine my discussion to arguments made 
during the negotiation of  the UNDRIP text, which centred on Article 3 on protect-
ing the right of  indigenous peoples to self-determination. Debates about the scope of  
Article 3 dominated discussions in every session of  the WGDD. Indigenous representa-
tives persistently and universally insisted on the recognition of  their right to be treated 
as ‘peoples’, as this term is used in international law, to be equal in status and rights 
to all other peoples entitled to exercise the right of  self-determination, and emphati-
cally rejected all proposals to amend draft Article 3.110 State interventions on Article 
3 proposed three approaches: that the article should be revised to remove reference to 

107 Ivison, supra note 4, at 331.
108 Human Rights Committee, General Comment No. 12: Right to Self-Determination of  Peoples, UN Doc. 

HRI/GEN/1/Rev.1, 1994, para. 4.  See also S.J. Anaya, Indigenous Peoples in International Law (1996); 
B. Kingsbury, ‘Reconstructing Self-Determination: A Relational Approach’, in P. Aikio and M. Scheinin 
(eds), Operationalizing the Right of  Indigenous Peoples to Self-Determination (2000) 19.

109 For a useful overview, see Foster, ‘Articulating Self-Determination in the Draft Declaration on the Rights 
of  Indigenous Peoples’, 12 EJIL (2001) 141.

110 See, e.g., Organization of  the Work of  the Session: Report of  the Working Group Established in Accordance 
with Commission on Human Rights Resolution 1995/32 of  3 March 1995, UN Doc. E/CN.4/1996/84, 
4 January 1996, paras 24, 35, 36, 47; Indigenous Issues: Report of  the Working Group Established in 
Accordance with Commission on Human Rights Resolution 1995/32, UN Doc. E/CN.4/1997/102, 10 
December 1996, at para. 326 (New South Wales Aboriginal Land Council), para. 331 (Central Land 
Council), para. 342 (Aboriginal and Torres Strait Islander Social Justice Commissioner); Report of  the 
Working Group Established in Accordance with Commission on Human Rights Resolution 1995/32, 
UN Doc. E/CN.4/1999/82, 20 January 1999, para. 70; Organization of  the Work of  the Session: Report 
of  the Working Group Established in Accordance with Commission on Human Rights Resolution 
1995/32, UN Doc. E/CN.4/2000/84, 6 December 1999, para. 59; Scott, ‘Indigenous Self-Determination 
and Decolonization of  the International Imagination: A Plea’, 18 HRQ (1996) 814, at 817–818; Daes, 
‘Some Considerations of  the Right of  Indigenous Peoples to Self-Determination’, 3 Transnational Law and 
Contemporary Problems (1993) 1, at 9.
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‘self-determination’ altogether (the position adopted by Australia); that it should be 
amended to refer to a right to ‘internal’ self-determination or to self-governance (the 
position adopted by the USA); or that it should remain intact but be made subject to 
additional provisions protecting states’ political and territorial integrity by importing 
qualifications enumerated in the Declaration on Friendly Relations between States111 
(the position adopted by Canada and New Zealand).

The CANZUS states made extensive interventions on Article 3, in most instances 
referencing land claims and self-governance processes underway in their domestic 
law and policy and expressing their concern that these could be undermined by an 
unqualified or absolute indigenous right to self-determination. In the first session of  
the WGDD, Australia reported that it could support reference to a right of  self-deter-
mination in the draft text,112 noting that ‘indigenous peoples, like all other peoples 
in independent states with representative governments, do not have a right of  seces-
sion, although they do have a right of  self-determination’.113 Following a change of  
government in 1996, Australia shifted its position to oppose the use of  the term ‘self-
determination’, proposing instead that ‘self-management’ would resolve questions 
about the possibility of  secession while avoiding the discriminatory effect of  qualifying 
Article 3.114 In its explanation of  its vote in the UNGA, Australia insisted that a right of  
self-determination should not have been included in the UNDRIP because ‘[it] is not a 
right that attaches to an undefined subgroup of  a population seeking to obtain politi-
cal independence’.115 The USA likewise insisted on the modification of  Article 3 itself, 
proposing that the provision refer to a right to ‘internal self-determination’, followed 
by a list of  specific jurisdictional competencies,116 noting that ‘[w]ithin our domes-
tic context, tribal governments possess the right of  self-determination as a matter of  

111 Declaration on the Principles of  International Law Concerning Friendly Relations and Co-Operation 
among States in Accordance with the Charter of  the United Nations, UN Doc. A/RES/25/2625, 24 
October 1970.

112 Australia, Statement, DOCIP Doc. 039a, 21 November 1995 (on file with the author).
113 Information Received from the Australian Government, UN Doc. E/CN.4/1995/WG.15/2/Add.2, 30 

November 1995. See also Australia, Article 3: Remarks by Australia, DOCIP Doc. 029a, 7 December 1998 
(on file with the author); Australia, Self  Determination, DOCIP Doc. 018a, 20 October 1999 (on file with 
author); Australia, General Comments on Self  Determination and Land and Natural Resources Issues, 
DOCIP Doc. 024a, 22 November 2000 (on file with the author); Australia, Statement Concerning Nordic 
Proposals for Reclustering of  Articles Pertaining to Self-Determination, DOCIP Doc. 082a, 19 September 
2003 (on file with the author); Australia, Statement on Indigenous Proposal on Self-Determination and 
Article 3, DOCIP Doc. 105a, 20 September 2004 (on file with the author).

114 Australia, Statement on – Articles 3, 31  & 36 – The Right to Self-Determination, DOCIP Doc. 189a, 
3 December 2002 (on file with the author). See also Australia, Self  Determination, supra note 113; 
Australia, General Comments, supra note 113.

115 107th Plenary Meeting, supra note 42, at 11 (Australia). But see Australia, supra note 3: ‘Through the 
Article on self-determination, the Declaration recognises the entitlement of  Indigenous peoples to have 
control over their destiny and to be treated respectfully. Article 46 makes it clear that the Declaration 
cannot be used to impair Australia’s territorial integrity or political unity.’

116 Norway et al., Statements, DOCIP Doc. 095a, 4 December 2002 (on file with the author); United States, 
Interventions on Self-Determination, DOCIP Doc. 114a, 2004 (on file with the author); United States, 
Proposals Pertaining to Articles Referencing Self-Determination, DOCIP Doc. 194a, December 2004 (on 
file with the author).
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federal law,117 but ‘we do not believe that international law accords indigenous groups 
everywhere the right of  self-determination’.118 Instead, they argued, the mandate of  
the WGDD was to ‘articulate a new concept, i.e., self-government within the nation-
state [which] is not the same concept as the right contained in common Article 1 [of  
the ICCPR and the ICESCR]’.119

In contrast, Canada and New Zealand were of  the view that the right should remain 
but should expressly be made subject to qualifications already extant in international 
law. New Zealand made several proposals, noting that it would accept a right of  self-
determination in the UNDRIP provided that such a right expressly protected the ter-
ritorial unity and constitutional frameworks of  states ‘where these meet international 
human rights standards’ and was consistent with the partnership expressed in the 
Treaty of  Waitangi.120 Canada consistently stated that it ‘support[ed] the principle 
that indigenous peoples qualify for the right of  self-determination as that right is tradi-
tionally understood at international law in accordance with the same criteria as non-
indigenous peoples’.121 Significantly, Canada has emphasized its belief  that the right 
should be implemented by ‘negotiations between states and the various indigenous 
peoples within those states’122 and that such negotiations ‘are a necessary component 
of  exercising the right of  self-determination’.123

The CANZUS states, then, were not opposed to the corporate right of  indigenous 
peoples to self-govern in accordance with the principle of  self-determination, provided 
that these rights could be expressed in terms that excluded the right of  unilateral 
secession and could be implemented by negotiated agreement. These qualifications 
were perceived by many participants in the WGDD to extend too far beyond the protec-
tions already available to states in customary international law and in the Declaration 

117 United States, Comments on Articles 1, 2, 12–14, 24, 29, and 42–44, DOCIP Doc. 231a, 24 October 
1996) (on file with the author). See also United States, Statement, DOCIP Doc. 008a, 30 October 1997 
(on file with the author): ‘Thus, while we have no problem with the concept of  self-determination and the 
accompanying rights as it is understood and used in our domestic context and law, we do have concerns 
about the implication of  stating that all indigenous peoples everywhere have an absolute right to be sov-
ereign independent states.’ See also United States, Comments on Section 1 of  the Draft Declaration, supra 
note 102; United States, Preliminary Statement, DOCIP Doc. 122a, 3 December 1998 (on file with the 
author); United States, Self-Determination, DOCIP Doc. 015a, 20 October 1999 (on file with the author).

118 United States, General Statement, supra note 102.
119 United States, Observations of  the United States, supra note 50.
120 New Zealand, Statement, DOCIP Doc. 011a, 1997 (on file with the author). See also New Zealand, 

Statement, DOCIP Doc. 030a, 1998 (on file with the author); New Zealand, Statement on Self-
Determination, DOCIP Doc. 021a, 20 October 1999 (on file with the author). In 1997 and 1999, 
‘reserving the right to approve or reject the specific consequential rights or obligations flowing from self-
determination in the draft Declaration’.

121 Canada, Preliminary Comments on Part I, DOCIP Doc. 019a, 23 November 1995 (on file with the 
author). See also Canada, Statements on Various Articles, supra note 80; Canada, Delegation Talking 
Points, supra note 80.

122 Canada, Statement on Self-Determination, DOCIP Doc. 013a, 20 October 1999 (on file with the author). 
See also Canada, Delegation Talking Points, supra note 80.

123 Canada, Articles 3, 31 and 36, supra note 77. See also Canada, Preliminary Comments on Part I, supra 
note 122; Canada, Statements on Various Articles, supra note 80. Norway et al., Statements, supra note 
116.

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/345/422996 by guest on 17 M

ay 2023



Settler–State Political Theory, ‘CANZUS’ and the UNDRIP 369

of  Friendly Relations between States, protecting the territorial integrity and political 
unity of  ‘conducting themselves in compliance with the principle of  equal rights and 
self-determination of  peoples ... and thus possessed of  a government representing 
the whole people belonging to the territory without distinction as to race, creed or 
colour’.124 In the face of  the impasse, the chair of  the WGDD ultimately decided to 
leave Article 3 intact but supplemented it with a new Article 3a (drawn from draft 
Article 31), providing that ‘indigenous peoples, in exercising their right to self-deter-
mination, have the right to autonomy or self-government in matters relating to their 
internal and local affairs, as well as ways and means for financing their autonomous 
functions’.125

Whether the new article (now Article 4) is illustrative of, or a qualification on, the 
indigenous right to self-determination is a matter for ongoing discussion. As noted 
earlier, immediately prior to the submission of  the text to a UNGA vote, in order to 
address the concerns of  African states, Article 46(1) was amended to include text 
partially incorporating a provision of  the Declaration of  Friendly Relations between 
States, specifying that nothing in the Declaration should be ‘construed as authorizing 
or encouraging any action which would dismember or impair, totally or in part, the 
territorial integrity or political unity of  sovereign and independent States’ (notably 
omitting the requirement that states availing themselves of  such a protection should 
be governed democratically and without discrimination). In their explanations of  the 
vote in the UNGA in 2007, New Zealand and Canada made no mention of  concerns 
about the scope of  the self-determination provisions, apparently satisfied by the extra 
protections added to Article 46, while Australia and the USA cited the article as one of  
their reasons for rejecting the text.

Indigenous rights to self-determination, self-governance and collective property 
are deeply interconnected. Even where indigenous self-governance is not expressly 
supported as such in domestic law and policy, the recognition of  collective property 
rights by necessity entails a degree of  ‘de facto’ self-governance because the collective 
must decide on the intra-group allocation of  rights among members of  the group and 
determine rules for the governance of  transfer, succession and conservation of  ‘inter 
se’ property rights.126 Communal title and self-governance are, as Duncan Ivison has 
pointed out, ‘difficult to keep apart for very long’.127 Both raise two types of  concerns 
in a liberal democracy. The first attaches to the ‘external’ impacts of  those rights on 
third parties, including the possibilities that recognition of  those rights could consti-
tute racial discrimination against non-indigenous persons or communities, or that 
the necessary redistribution of  resources and governance authority could divest third 
parties of  their rights or otherwise limit those rights in unjustifiable ways. The second 

124 Declaration on Friendly Relations, UN Doc. A/RES/25/2625, 24 October 1970.
125 Chávez, supra note 23, at 101: ‘It was common knowledge that ... consensus would not be possible with-

out this right being qualified in some way. On the other hand, it was also clear from the start that Article 
3 could not be subject to any amendment.’

126 D. Ivison, Postcolonial Liberalism (2002), at 149; McNeil, ‘Self-Government and the Inalienability of  
Aboriginal Title’, 47 McGill Law Journal (2002) 473, at 486.

127 Ivison, supra note 126, at 149.
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concern addresses the internal impact of  corporate rights on persons who are mem-
bers of  the group or otherwise subject to its jurisdiction and the possibility that those 
persons could be disadvantaged relative to non-members.

Communal and collective property rights are a distinctive variety of  indigenous 
rights because the concept of  collective property is already embedded in the property 
law systems of  the Western liberal democracies. While these systems are predomi-
nantly designed to govern the allocation and use of  private property held by individu-
als, they also permit collectives, corporations and communities to hold communal 
property rights under a variety of  institutional arrangements, leaving internal rela-
tionships to be managed in accordance with intra-community rules. As might be 
expected then, discussions about collective indigenous property rights in the WGDD 
centred not on whether collective property rights could constitute discrimination per 
se but, rather, on whether those rights would confer powers and capacities for indig-
enous peoples not shared by other members of  the national society (including other 
holders of  collective rights), whether they would require the redistribution of  extant 
property rights held by third parties128 and, importantly, whether those provisions 
could jeopardize existing indigenous claims–settlement agreements and processes.

In their interventions on the land and resources provisions of  the UNDRIP, all four 
CANZUS states referred to the land claims settlement processes and institutions they 
had established in domestic law and policy and expressed concern that the provisions 
of  the UNDRIP could undermine or supersede those processes or disrupt settled claims. 
The USA referenced the Indian Claims Commission that operated between 1946 and 
1978, the post-1978 litigation of  land claims in federal court and the settlements 
negotiated between the federal and tribal governments.129 Australia referred to state-
level aboriginal land rights legislation allocating freehold property rights to indige-
nous communities (the ‘Land Rights Acts’) and to the federal Native Title Act 1993, 
which governs litigated and negotiated native title claims, noting that these ‘accord 
with the spirit and intent [of  the UNDRIP] and, to a large extent, are consistent with its 
provisions’.130 New Zealand referred to the processes established to settle Maori claims 
arising from breaches of  the Treaty of  Waitangi,131 and Canada to its contemporary 
treaty-making and land claim settlement processes.132

128 See, e.g., Joint Statement, supra note 30.
129 United States, Preliminary Comments Part VI (Land and Resources), DOCIP Doc. 030a, 28 November 

1995 (on file with the author); United States, Land and Resources, DOCIP Doc. 016a, 21 October 1999 
(on file with the author).

130 Australia, Statement, DOCIP Doc. 043a, 28 November 1995 (on file with the author). See also Australia, 
Comments on the Issues of  Land Rights and Natural Resources, DOCIP Doc. 019a, 21 October 1999 (on 
file with the author); Australia, General Comments, supra note 113.

131 New Zealand, Statement on Land and Natural Resources, DOCIP Doc. 022a, 21 October 1999 (on file 
with the author). See also New Zealand, Statement: General Debate – Self-Determination, Land and 
Resources, DOCIP Doc. 028a, 1 December 2000 (on file with the author).

132 Canada, Preliminary Comments Part VI, DOCIP Doc. 023a, 1995 (on file with the author). See also 
Canada, Statements on Various Articles, supra note 80; New Zealand et al., Declaration on the Rights of  
Indigenous Peoples, supra note 79: ‘Nor can [the UNDRIP] leave open the potential to undermine con-
stitutional arrangements, including those with indigenous peoples.’ See also 107th Plenary Meeting, 
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Much discussion about the redistributive impact of  historical indigenous rights to 
land arose in the debates on Article 26, which protects indigenous rights to lands and 
territories they ‘have traditionally owned or otherwise occupied or used’. The CANZUS 
states were concerned that the provision could entitle indigenous peoples ‘as a right’ 
to lands now owned or occupied by third parties. Canada, for example, argued that 
the phrase failed to make a necessary distinction between land ‘over which indigenous 
people have or can establish legal rights’ and land that they claim but do not (yet) have 
legal rights to.133 The USA was similarly of  the view that:

[t]he use of  the past tense suggests that lands ‘traditionally occupied’ at an earlier time – but 
not now – might be subject to the article. We cannot agree with a blanket statement that all 
existing legal rights of  others to lands ‘traditionally occupied’ by indigenous persons at some 
much earlier time should in all cases be set aside regardless of  the circumstances.134

It noted that ‘almost the entirety of  the United States was once owned, occupied or 
used by American Indians, Alaska Natives, and Hawaiian Natives and all fall within 
the ambit of  the phrase’.135 The efforts by the CANZUS states to amend Article 26 were 
unsuccessful, and all four referenced the provision as a reason for their rejection of  the 
UNDRIP in 2007.136

Similar distributive problems were addressed by the CANZUS states in their inter-
ventions on Article 27 (now Article 28), securing the rights of  indigenous peoples to 
‘the restitution of  the lands, territories and resources which they have traditionally 
owned or otherwise occupied or used’ and providing that where this is not possible, 
indigenous peoples shall be provided ‘compensation’ in the form of  ‘lands, territories 
and resources equal in quality, size and legal status’.137 The USA expressed its support 
for ‘adequate legal procedures to ensure that claims of  non-consensual confiscation 
or use of  the lands or property are fairly resolved’ but doubted that restitution was a 
viable means for resolving all historical land claims, suggesting instead that ‘the dec-
laration should call on states to consider the possibility of  negotiated settlements, as 
appropriate, when not otherwise required by law’.138 Canada likewise suggested that 
the article should include reference to the need for land claims settlement processes 
and noted that alternatives to restitution should be included in the article, alongside 

supra note 42, at 13 (Canada): ‘Unfortunately, the provisions in the Declaration on lands, territories and 
resources are overly broad and unclear and are susceptible of  a wide variety of  interpretations, discount-
ing the need to recognize a range of  rights over land and possibly putting into question matters that have 
already been settled by treaty in Canada.’

133 Canada, Preliminary Comments Part VI, supra note 132. See also Canada, Statement on Lands and 
Resources, DOCIP Doc. 014a, 21 October 1999 (on file with the author).

134 United States, Preliminary Comments, supra note 129.
135 United States, Land and Resources, supra note 129. Australia likewise noted that ‘native title in Australia 

is recognised in relation to land “currently traditionally owned”’. Australia, Statement, supra note 130 
(emphasis in original).

136 DOCIP Comparison Table, supra note 81.
137 Report of  the Sub-Commission on Prevention of  Discrimination and Protection of  Minorities on Its Forty-

Sixth Session, UN Doc. E/CN.4/1995/2, 28 October 1994, at 112. Compare CERD GC 23, supra note 91, 
para. 5.

138 United States, Preliminary Comments, supra note 129.

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/345/422996 by guest on 17 M

ay 2023



372 EJIL 26 (2015), 345–373

market-based compensation.139 In proposals developed in conjunction with the Nordic 
states and Switzerland, New Zealand proposed that references in draft Article 27 (now 
Article 28) to restitution and compensation be replaced with the phrase: ‘States shall 
provide effective mechanisms for redress.’140 In accompanying commentary, these 
states noted that ‘several articles in the draft text express a “right” to compensation. 
This principle is actively respected in many countries, but the arrangements for it vary 
and are not always defined as an absolute right.’141

The final text of  Article 28 accommodates some these concerns, providing that 
indigenous peoples have the right to ‘redress, by means that can include restitution 
or, when this is not possible, just, fair and equitable compensation’ while reiterat-
ing, ambiguously, that compensation should be comprised of  ‘lands, territories and 
resources equal in quality, size and legal status or of  monetary compensation or other 
appropriate redress’.142 The concerns of  the CANZUS states show the difficulty of  
including property protections in a human rights instrument. The concept of  prop-
erty, in its classic conception, entails the right to exclude all others, and, in theory, 
this notion secures inviolability from state interventions subject to acquisitions per-
missible in constitutional law. This means that the capacity of  settler states to reallo-
cate property rights that have already been vested in other parties is severely limited. 
In effect, historical indigenous property claims framed in absolute terms imply not 
just the redistribution of  property but also the reorganization of  a state’s entire con-
stitution, by proposing a return to an ‘original position’ of  property distribution that 
predates colonization.143

In fact, land claims settlements in the CANZUS states include distributive as well 
as reparative aspects, designed to repair and bolster tribal economies as well as to 
restore wrongfully acquired property. Typically, these settlements include prospect-
ively focused cooperative governance arrangements; shared custodianship of  land; 
compensation in kind, cash or prioritized ‘options to purchase’ and symbolic acts of  
recognition such as ‘grant and lease back’ mechanisms for valued sites and reversion 
to indigenous place names. The purposes of  these endeavours are variously identi-
fied in relational terms as measures designed to achieve ‘reconciliation’, to ‘remove 
of  the sense of  grievance’ and to ‘uphold the Honour of  the Crown’. Undoubtedly, 
these arrangements include multiple trade-offs and compromises of  the kind that typ-
ify complex negotiated bargains. They are concluded under conditions in which the 
power of  the state to determine outcomes and withhold settlement is vast relative to 
indigenous peoples, but this need not discount the decisions made by those communi-
ties to negotiate with settler governments.

139 Canada, Statements on Various Articles, supra note 80.
140 New Zealand et al., Declaration on the Rights of  Indigenous Peoples, supra note 79, at 3 (commentary on 

proposed changes); see also DOCIP Doc 005a and DOCIP Doc 192a for proposed text (circulated at the 
2005 WGDD sessions as Doc. E/CN.4/2004/WG.15/CRP.1, 6 September 2004).

141 Ibid.
142 UNDRIP, supra note 1, Art. 28.
143 For a similar understanding see Lightfoot, supra note 75, at 66.
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5 Conclusion
The CANZUS states have a constitutive dilemma on their hands. They are liberal 
democracies, committed to the rule of  law and human rights, which must revisit their 
constitutional foundations in order to acquire indigenous consent. While indigenous 
inclusion within the settler body politic can be achieved in part through the protection 
of  the human rights they share with non-indigenous members of  the community, the 
realization of  claims to historically exercised rights to property and self-governance 
requires the state to engage in complex redistributive exercises. As a result of  the 
extent of  third party and public interests in the allocation of  these goods, settler–state 
law and policy has evolved relational mechanisms in order that indigenous jurisdic-
tion can be recognized and operationalized by negotiated agreement between tribal 
and settler officials rather than through the more limited mechanisms of  judicially 
enforced human rights and property law. This article has argued that these arrange-
ments have arisen in part from the need in settler societies to find a jurisprudential and 
moral basis for the conduct of  indigenous–state relationships that can survive and 
complement general human rights and non-discrimination norms, especially where 
these operate to proscribe the differential treatment of  persons of  different races. This 
new multilateralism, or ‘treaty federalism’, embeds a network of  reciprocal trade-offs 
and compromises in settler–state constitutionalism and is vulnerable to disruption 
by competing claims based on rights originating outside of  that matrix. The need to 
repair the legitimacy of  the state by obtaining indigenous consent through the settle-
ment of  historical claims is in partial conflict with the liberal premises that structure 
the liberal democratic state itself. As a consequence of  this tension, the CANZUS states 
may be concerned to protect domestic bargains from competing international human 
rights norms, as they have done domestically, by developing adaptations that insulate 
state–indigenous relations from the application of  generic human rights law.
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