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Abstract
This article addresses the preliminary steps that must be taken in order to study the problems 
stemming from overdetermination in the law of  state responsibility. Overdetermination, 
broadly defined, is the existence of  multiple causes (multiple wrongdoers, external natural 
causes, contribution to the injury by the victim and so on) contributing towards a harmful 
outcome. As relationships among states become more and more complex, there is a corre-
sponding increase in the complexity of  the potentially harmful outcomes of  these relation-
ships. The fact that the harm caused may originate in diverse sources (overdetermination) 
poses challenges to the law of  state responsibility. These challenges pertain to most aspects 
of  state responsibility, yet their dimension regarding causality has not been studied in depth. 
The confusion surrounding causal analysis conducted by international adjudicatory bodies 
leads to decisions that are not convincing in their determination of  responsibility in causal 
terms. The argument of  the article is twofold. First, it holds that the concept of  causation in 
international law is unclear, especially in relation to overdetermination, and it must be clari-
fied. Second, it holds that a clearer concept of  causation can provide useful guidance to the 
decision-making process of  international courts and tribunals: the clear and principled appli-
cation of  causal tests will, in turn, lead to clearer reasoning. A clearer judicial reasoning will 
improve the foreseeability of  the judicial outcome, will provide better guidance for the parties 
before a court and will lead to a fairer judicial process.
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1 Introduction
This article addresses the preliminary steps that must be taken in order to study 
the problems stemming from overdetermination in the law of  state responsibility. 
Overdetermination, broadly defined, is the existence of  multiple causes (multiple 
wrongdoers, external natural causes, contribution to the injury by the victim and so 
on) contributing towards a harmful outcome.1 As relationships among states become 
more and more complex, there is a corresponding increase in the complexity of  the 
potentially harmful outcomes of  these relationships.2 The fact that the harm caused 
may originate in diverse sources (overdetermination) poses challenges to the law of  
state responsibility. These challenges pertain to most aspects of  state responsibility,3 
yet their dimension regarding causality has not been studied in depth. The confu-
sion surrounding causal analysis conducted by international adjudicatory bodies 
leads to decisions that are not convincing in their determination of  responsibility in 
causal terms.

The article advocates that in order to study, analyse and attempt to resolve some of  
the problems stemming from overdetermination, the parameters of  the application 
of  any causal test must be clearly spelled out. The argument of  the article is twofold. 
First, it holds that the concept of  causation in international law is unclear, especially 
in relation to overdetermination, and it must be clarified. Second, it holds that a clearer 
concept of  causation can provide useful guidance to the decision-making process of  
international courts and tribunals – the clear and principled application of  causal 
tests will, in turn, lead to clearer reasoning. A clearer judicial reasoning will improve 
the foreseeability of  the judicial outcome, will provide better guidance for the parties 
before a court and will lead to a fairer judicial process.

The question ‘what is causation’ seems to be simple, and yet a number of  answers 
– often inconsistent – may be given. Therefore, the article provides from the outset 
a delimitation (but not a definition)4 of  the type of  causal inquiry on which it will 
focus. In simple terms, causation (and the terms causality, causal analysis and causal 
inquiry, which will be used interchangeably with the general term) is understood as 
the process of  connecting an act (or omission) with an outcome as cause and effect. 
Overdetermination can also be defined in a variety of  ways. As far as international law 
is concerned, and following Brigitte Bollecker-Stern’s categorization, one may speak 
of  three main types of  overdetermination: first, cumulative causation, referring to 

1 Honoré, ‘Causation in the Law’, in Stanford Encyclopedia of  Philosophy (2010) 6, available at http://plato.
stanford.edu/entries/causation-law/ (last visited 14 November 2014); Wright, ‘Causation in Tort Law’, 
73 California Law Review (1985) 1735, at 1740; Stewart, ‘Overdetermined Atrocities’, 10(5) Journal of  
International Criminal Justice (2012) 1189, at 1190.

2 Nolkaemper and Jacobs, ‘Shared Responsibility in International Law: A Conceptual Framework’, 34(2) 
Michigan Journal of  International Law (2013) 359, at 360–365.

3 For an across-the-board analysis, see the essays in P.A. Nollkaemper and I. Plakokefalos (eds), Principles 
of  Shared Responsibility in International Law: An Appraisal of  the State of  the Art (2014).

4 For the problem of  defining causation, see Wright, ‘Causation, Responsibility, Risk, Probability, Naked 
Statistics, and Proof: Pruning the Bramble Bush by Clarifying the Concepts’, 73 Iowa Law Review (1987–
1988) 1001, at 1018.
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two or more causes where none on its own could have caused the damage; second, 
complementary (or concurrent) causation, where two or more causes intervene at 
the same time to cause a single damage and, third, parallel or pre-emptive causation, 
where two causes pre-empt one another.5

Examples in international practice of  these three types of  causation are as follows. 
Cumulative causation can be seen in a case where State A aids or assists State B in the 
commission of  a wrongful act, where the conduct of  each state on its own would not 
suffice to bring about the harmful outcome. An example of  complementary causation 
would involve States A and B both discharging pollutants into a river, causing harm 
to downstream State C, where each of  their contributions would have caused dam-
age regardless. Finally, an example of  pre-emptive causation would be when State A  
mo bilizes its troops in order to invade State B, but before it reaches the borders,  
State C has already invaded and caused damage to State B.

The second part of  this article proposes a framework for analysing causation in two 
steps, namely factual causation and scope of  responsibility. The article considers those 
components of  the law of  state responsibility that require a causal inquiry – that is to 
say, those components that require a connection to be made between a conduct and 
an outcome. It is argued that this causal inquiry is not currently being conducted in a 
principled and clear manner. The third part of  the article focuses on the International 
Law Commission’s (ILC) Articles on the Responsibility of  States for Internationally 
Wrongful Acts (ARSIWA).6 The fourth part focuses on the case law. This discussion 
addresses causation as a part of  the determination of  breach and of  the extent of  
re paration. It also considers those cases that conflate the two steps in the causal analy-
sis and then those that fail to elaborate the test for factual causation that they are using.

2 Preliminary Remarks: The Two Steps of  the Causal 
Inquiry
Causation has received relatively little attention in international law.7 Although 
central to dispute settlement, the treatment of  causal concepts in international law 
is mostly rudimentary. What is more, the causal inquiry performed by international 
adjudicatory bodies is, usually, haphazard and unprincipled.8 The corresponding lit-
erature – with a few notable exceptions9 – has either neglected the issue altogether or 
has approached it without providing an adequate frame of  reference.

5 B. Bollecker-Stern, La préjudice dans la théorie de la responsabilité internationale (1973), at 267ff. Pierre 
d’Argent also adopts the same categorization in Argent, ‘Reparation Cessation, Assurances and 
Guarantees of  Non-Repetition’, in Nollkaemper and Plakokefalos, supra note 3, 209, at 224.

6 International Law Commission, Articles on Responsibility of  States for Internationally Wrongful Acts 
(ARSIWA), UN Doc A/56/83, 3 August 2001.

7 Especially the issue of  causation at the stage of  the breach, see Bollecker-Stern, supra note 5, at 180; 
Gattini, ‘Breach of  International Obligations’, in Nollkaemper and Plakokefalos, supra note 3, 25.

8 Bollecker-Stern, supra note 5.
9 J. Personnaz, La réparation du préjudice en droit International public (1938); Bollecker-Stern, supra note 5, at 227–

359; A. Kolliopoulos, La Commission d’indemnisation des Nations Unies et le droit de la responsabilité international 
(2001), at 387–421; P. d’Argent, Les réparations de guerre en droit international public (2002), at 622–659.
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In the law of  state responsibility, causation appears in three main ways. First, cau-
sation may appear in the primary rules. A treaty provision may expressly provide that 
in order for a state to bear international responsibility, its conduct must be causally 
related to the damage that occurs. The Convention on the Law of  the Sea (LOSC), for 
example, stipulates in Article 139 of  Part XI that ‘[d]amage caused by the failure of  a 
State Party or an international organization to carry out its responsibilities under this 
Part shall entail liability’.10

The second way in which causation may appear in international law is as a require-
ment in the secondary rules of  state responsibility. Therefore, one should look for guid-
ance in the ILC’s ARSIWA. In these articles, the requirement of  a causal link between 
the wrongful act and the obligation to provide reparation is to be inferred from three 
provisions. Article 31 makes a clear connection between the obligation to make full 
reparation for the injury caused, while Article 34 of  the ARSIWA stipulates that ‘full 
reparation for the injury caused by the internationally wrongful act shall take the 
form of  restitution, compensation and satisfaction, either singly or in combination, 
in accordance with the provisions of  this chapter’.11 Similarly, Article 36(1) of  the 
ARSIWA on compensation stipulates that the responsible state ‘is under an obligation 
to compensate for the damage caused’.12

Finally, causation is an inherent feature of  the judicial decision-making process 
when the case before a court or a tribunal concerns a harmful outcome allegedly 
caused by a single actor or multiple actors.13 The fact that causation is an intrinsic 
feature of  judicial reasoning explains why causation need not be treated as a general 
principle of  law under Article 38(1)(c) of  the International Court of  Justice’s (ICJ) 
Statute.14 It is not necessary, and probably not possible, to extrapolate through a com-
parative analysis, which is a common usage of  the causal inquiry in the major legal 
systems. Nor can one look at the international case law and come up with a consist-
ent and clear application of  causation. Even where the literature has maintained that 
causation is a general principle of  the law of  responsibility, it has done so in a careful 
and restrictive manner.15 Bin Cheng has indeed included causation in his work on the 
general principles of  law. Nonetheless, he has analysed only cases where causation 
was relevant to the determination of  reparation and not cases where causation was 
decisive in determining the responsibility of  a state as such.16 Causation, however, is 
not only present at the stage of  reparation but may also play a role in the determina-
tion of  the breach.17

10 United Nations Convention on the Law of  the Sea (LOSC) 1982, 1833 UNTS 3.
11 Emphasis added.
12 Emphasis added.
13 T. Becker, Terrorism and the State: Rethinking the Rules of  State Responsibility (2006), at 287–288. Becker 

subscribes, albeit reluctantly, to the idea that causation is indeed a general principle, without, however, 
failing to identify its peculiarities.

14 Statute of  the International Court of  Justice 1945, 1 UNTS 993.
15 B. Cheng, General Principles of  Law as Applied by International Courts and Tribunals (2nd ed., 1987), at 

241–253.
16 Ibid.
17 Gattini, supra note 7 at 28.
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Within this context, the causal analysis can be broken down into two subsections.18 
The first, known as cause in fact, historical involvement or factual causation seeks to 
establish the causal relation between the act or the omission (the act or omission can-
not be determined to be wrongful at this stage) of  the defendant and the harmful out-
come. This is the first step towards causal determination. The second, often referred 
to as remoteness, proximity or, more accurately, scope of  responsibility seeks to deter-
mine for which consequences of  the wrongful act should the defendant be responsible. 
It is worth noting at this juncture that international law, at least in theory, embraces 
this distinction between cause in fact and scope of  responsibility.19 While international 
law embodies this two-step approach, the jurisprudence of  international adjudicatory 
bodies seems to often conflate the two steps. Adopting this two-step approach is the first 
and most important move towards achieving clarity on causation in international law.

Two more inter-related observations are in order at this stage. The first one is that 
causation has a prominent role to play in the context of  state responsibility, especially 
with respect to reparation. The tug of  war between the view that state responsibility 
only functions as a remedial regime between the wrongdoing and the injured state and 
the view that it performs a broader public law function has dominated the literature 
for the better part of  the 20th century.20 The law of  state responsibility performs many 
functions. The one that is relevant for the purposes of  this article is the compensatory 
or remedial function of  responsibility and reparation. In fact, reparation in the law 
of  state responsibility has, at least primarily, a clear remedial function.21 Irrespective 
of  the other functions of  state responsibility (or reparation, in particular),22 it is the 
remedial aspect that accords causation a prominent role in the system.23

The second inter-related point is that, since the law of  responsibility has a strong 
remedial function, the proposed two-step approach draws parallels, and maybe even 
analogies, from tort law. While extreme caution is advised whenever analogies are 
being drawn from the domestic to the international level,24 in the case of  causa-
tion in the law of  state responsibility things are rather straightforward. Causation 

18 Wright, supra note 4, at 1011; Stapleton, ‘Unpacking “Causation”’, in P. Cane, T. Honoré and J.I Gardner 
(eds), Relating to Responsibility: Essays in Honour of  Tony Honoré on his 80th Birthday (2001) 145, at 166–
167. This is the solution followed in the Principles of  European Tort Law, which distinguish between 
causation (ch. 3, s.  1)  and scope of  liability (ch. 3, s.  2), available at http://civil.udg.edu/php//index.
php?id=129&idioma=EN (last visited 14 November 2014).

19 Crawford, Special Rapporteur, ‘Third Report on State Responsibility’, 2(1) ILC Yearbook (2000) 19; D.J. 
Bederman, ‘Contributory Fault and State Responsibility’ 30 Virginia Journal of  International Law (1989–
1990) 335, at 349; Kolliopoulos, supra note 9.

20 Nolte, ‘From Dionisio Anzilotti to Roberto Ago: The Classical International Law of  State Responsibility 
and the Traditional Primacy of  a Bilateral Conception of  Inter-State Relations’, 13 European Journal of  
International Law (EJIL) (2002) 1083.

21 Shelton explains that the ARSIWA contain aspects both of  a multilateral function and a remedial func-
tion of  reparation. Shelton, ‘Righting Wrongs: Reparations in the Articles on State Responsibility’, 96 
American Journal of  International Law (2002) 833, at 839, 844–849.

22 Ibid., at 839; Pellet, ‘The Definition of  Responsibility in International Law’, in J. Crawford, A. Pellet and 
S. Olleson (eds), The Law of  International Responsibility (2010) 4, at 12–14.

23 Shelton, supra note 21, at 846–847.
24 J. Crawford, Brownlie’s Principles of  International Law (8th edn, 2013), at 554–555.
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in international law is discussed in a framework that is directly analogous to the 
framework of  general tort law, due to the fact that causation appears at the stages 
of  determining the breach of  an international obligation and assessing reparation 
for that breach. Therefore, since this is the private law aspect of  state responsibility, 
private law might be helpful in cases where international law does not provide guid-
ance or clear answers.25 Moreover, the courts also look at private law concepts of  
causation whenever they seek to apply a causal test.26 They have not devised special 
international law rules in order to deal with causal problems. The same is true for the 
literature.27

A Cause in Fact

The inquiry into factual causation that the judge performs is restrained by a number 
of  factors. First, it is the legal dispute between plaintiff  and defendant that gives 
rise to the inquiry. Second, the law excludes a number of  causally relevant issues 
because they are legally irrelevant.28 Therefore, the judge is confined to examine 
the facts that are legally relevant to the case and should not indulge in an analysis 
that, however interesting, strays away from what is legally permissible or relevant. 
Third, procedural rules, especially those pertaining to issues of  proof, often play a 
decisive role.

The legal constraints imposed on the factual inquiry do not render factual causa-
tion a policy question.29 It is a factual question that is simply being investigated within 
particular – legal – boundaries.30 It is also within those boundaries that courts apply 
a causal test so as to answer this factual question. There are a considerable variety of  
tests that are being applied by courts in different jurisdictions.31 The most widely used 
test – and most vehemently criticized – is the but-for test or, as it is more often encoun-
tered outside the common law world, the sine-qua-non test. This test posits that the act 

25 As Aust observes, ‘[g]iven the widely held view that issues of  causality have less to do with the individual 
legal field or system than with the idea of  law itself, it thus appears possible to transfer some insights into 
our field which allow us to lend some doctrinal coherence to the issues of  causality’. H.P. Aust, Complicity 
in the Law of  State Responsibility (2011), at 214. Lauterpacht had also included aspects of  state respon-
sibility and the concept of  damages in the list of  topics from where international courts draw analogies. 
H. Lauterpacht, Private Law Sources and Analogies of  International Law (1927), at 134–151.

26 See discussion later in this article.
27 See all of  the references in note 9.
28 Classic examples of  this category are lack of  oxygen as a cause of  death (true but not legally relevant) or 

the presence of  oxygen as a cause of  the fire (true but not legally relevant).
29 This policy view has been expressed by some members of  the school of  legal realism, especially Malone. 

Malone, ‘Ruminations on Cause-in-Fact’, 9 Stanford Law Review (1956) 60. For an overview, see Wright, 
supra note 4, at 1007–1009. Hamer has argued that both inquiries (factual causation and scope of  
responsibility) are more complex than their names suggest. Factual causation contains policy and legal 
elements and scope of  responsibility contains factual elements. His argument, however, does not deny 
the distinction between the two steps. It rather offers a much more nuanced view. Hamer, ‘“Factual 
Causation” and “Scope of  Liability”: What’s the Difference’, 77 (2) Modern Law Review (2014) 155.

30 Honoré, ‘Necessary and Sufficient Conditions in Tort Law’ in T. Honoré, Responsibility and Fault (1999) 
94, at 100. Stapleton, supra note 18, at 168.

31 For a comprehensive overview of  the practice in Europe, see C. van Dam, European Tort Law (1st edn, 
2007), at 267ff.
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or omission of  the defendant is the cause of  the harmful outcome if  the outcome would 
not have occurred without that act or omission. It is of  particular interest for interna-
tional law because it has also been used by international courts and tribunals, either 
explicitly or implicitly.32 For this reason, it is useful to explore the problems associated 
with the test, taking this opportunity to introduce the problem of  overdetermination.

The main problem of  the but-for test is that it cannot cope well in situations of  over-
determination as well as in situations involving omissions. While all results are essen-
tially overdetermined,33 because nothing can be seen as occurring from a single cause, 
what is meant here is that the multiplicity of  causes is legally important. However, 
despite the fierce legal and philosophical debate around them, omissions are more 
straightforward. An omission in law occurs when the actor in question is under a legal 
obligation to act and fails to do so. A lot can be said about the philosophical arguments 
on the appropriateness of  connecting omissions with (moral) responsibility,34 but the 
truth of  the matter is that the law sees omissions, albeit in a limited set of  circum-
stances, as a potential source of  responsibility. Therefore, it is noted that the but-for 
test fails to address any of  the issues raised by overdetermination, and it may easily 
lead to absurd results. In cases of  pre-emptive and concurrent causation, the defen-
dant’s act is not seen as a cause when it clearly was.35 Despite numerous attempts at 
refining the test, the fact remains that it is problematic.

The most convincing alternative to the but-for test is the so-called necessary ele-
ment of  a sufficient set (NESS) test. Herbert Hart and Tony Honoré, on the basis of  
the work of  David Hume and John Stuart Mill, first propounded the test, later to 
be refined by Richard Wright. In its refined form, the test posits that ‘[a] particular 
condition is a cause of  (contributed to) a specific result if  and only if  it was a nec-
essary element of  a set of  antecedent actual conditions that was sufficient for the 
occurrence of  the result’.36 This is a test that, in cases of  overdetermination, seems 
to cope better than the but-for test for a number of  reasons. First, it is a test of  weak 
necessity and strong sufficiency, which means that the act in question need not be a 
necessary element for the set of  conditions in order to always bring about the harm-
ful outcome.37 At the same time, however, the condition need not be sufficient on its 
own so as to bring about the harmful outcome.38 The NESS test therefore allows for 

32 See the discussion later in this article.
33 L. Green, Judge and Jury (1930), at 192.
34 Honoré, ‘Are Omissions Less Culpable?’, in Honoré, Responsibility and Fault, supra note 30, at 41. For a 

philosophical inquiry on omissions, see Sartorio, ‘How to Be Responsible for Something without Causing 
It’, 18(1) Philosophical Perspectives (2004) 315; M.S. Moore, Causation and Responsibility: An Essay on Law, 
Morals, and Metaphysics (2009), at 129–130. For the view that omissions are indeed causes, see Schaffer, 
‘Causes Need Not Be Physically Connected to Their Effects: The Case for Negative Causation’, in C.R. 
Hitchcock (ed.), Contemporary Debates in Philosophy of  Science (2004) 197.

35 A classic example is one where two hunters shoot at the same time at the victim who would have died by 
either of  the shots. The but-for test holds that neither hunter caused the death since but-for his shot the 
victim would have died anyway by the shot of  the other hunter.

36 Wright, supra note 4, at 1019. See also Wright, supra note 1, at 1792. For Hart and Honoré’s version, see 
H.L.A. Hart and T. Honoré, Causation in the Law (2nd edn, 1985), at 110–129.

37 Wright, supra note 4.
38 Ibid., at 1020.

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/471/423021 by guest on 17 M

ay 2023



478 EJIL 26 (2015), 471–492

a more nuanced approach than the crude yes/no option offered by the but-for test. 
Second, the test turns the attention of  the judge towards what actually happened 
instead of  pointing to the question of  what might have happened.39 Third, it does 
not single out the act of  the defendant as having to be ‘the’ cause of  the harmful 
outcome. It must be ‘a’ cause.40 This way of  approaching the conditions that bring 
about an outcome (that is, by looking for ‘a’ cause rather than ‘the’ cause) is much 
more appropriate for complex situations in international law. Fourth, for all of  these 
reasons, the test is rather more inclusive in that it may accommodate a number of  
different types of  conduct and capture them as a cause of  the outcome. The appli-
cation of  a causal test then leads to the determination of  whether the defendant’s 
conduct was a cause of  the harmful outcome. The inquiry, however, does not stop 
with this determination.

B Scope of  Responsibility

The determination of  the scope of  responsibility inquiry, while connected to 
causal notions, is not, strictly speaking, a pure causal analysis but, rather, forms 
the second part of  the causal inquiry. It is very important to distinguish between 
the first (cause in fact) and the second steps. This is as a result of  the fact that the 
scope of  responsibility question, by necessity, contains elements of  causal consid-
erations – it is an inquiry that is also heavily influenced by other considerations, 
such as policy.

The problem of  applying causal notions to a decision-making process that contains 
policy considerations as well as foundational legal notions such as fairness is that it 
obscures the underlying discussion. This discussion revolves around the question of  
how far the primary rule in question should extend protection to the plaintiff  or how 
far the rule should seek to impose responsibility on the defendant. In other words, it is 
normative factors that have a prominent role in the scope of  responsibility inquiry.41 It 
must be conceded that the clarification of  the framing of  the inquiry does not render it 
automatically simpler. Nonetheless, it does render it ‘[m]ore graspable and hence more 
rational’.42 What courts are trying to achieve when they use language such as ‘proxim-
ity’, ‘remoteness’, ‘foreseeability’ or ‘causation in law’ is justification, as far as possible, 
for a decision that, while recognizing that the defendant’s conduct was a cause of  the 
outcome, there are reasons not to find for the plaintiff.43 These reasons may often be hid-
den under causal language but they essentially amount to a determination of  the scope 
of  the primary rule.44

39 Ibid.
40 On the distinction between ‘the’ cause and ‘a’ cause, see ibid., at 1021–23.
41 Stapleton, supra note 18, at 173.
42 Green, supra note 33, at 221.
43 Green, ‘The Causal Relation Issue in Negligence Law’, 60(5) Michigan Law Review (1962) 543, at 548–

549; Wright, supra note 4, at 1011
44 Green, ‘Are There Dependable Rules on Causation?’, 77(5) University of  Pennsylvania Law Review (1929) 

601, at 608–628.
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3 Overdetermination in International Law: General 
Remarks

A The Work of  the ILC

The starting point of  a study of  causation in international law is the work of  the 
ILC on responsibility45 and, in particular, the elements of  the wrongful act. What is 
important, for the purposes of  the law of  responsibility, is the mechanism through 
which international law tries to capture the relationship between the conduct of  
individuals (predominantly), be it normative or physical, and the state. This mech-
anism is attribution. Attribution has been associated with causation by the ILC as 
well as by the literature. It is important to identify the exact relationship between 
attribution and causation. Attribution, as it was elaborated by the ILC in the 
ARSIWA, is ‘[b]ased on criteria determined by international law and not on the 
mere recognition of  a link of  factual causality’.46 Despite this somewhat peculiar 
reference to factual causality, the ILC did not include causation in its elaboration of  
the rules of  attribution. The ILC was correct in not following the view that attribu-
tion is nothing more than the causal relation between a wrongful event or fact (but 
not damage) and the act of  the state from which such an event emanates.47 This 
view introduces the notion of  an event that is contrary to international law, and it 
distinguishes this event from the wrongful act of  the state. This distinction seems 
artificial because it introduces a causal relationship between an event contrary to 
international law and the activity of  the state. It is as if  the state has engaged in an 
activity that has caused the wrongful act committed by the individual in question. 
The relationship between the individual or the agency and the state is not causal in 
nature. It can be normative, factual or functional. However, there is no cause-and-
effect relationship between the two. Even if  one could claim that the state engages in 
an activity that causes the individual to adopt a conduct contrary to international 
law, then the activity of  the state, as such, would be the wrongful act. Alternatively, 
the act of  the individual would be the wrongful act, and it would be attributable to 
the state through normative standards.

Causation is more relevant in the question of  derivative responsibility.48 Derivative 
responsibility appears in the cases where the state is held responsible because its con-
duct brought about a harmful outcome in connection with a wrongful act of  another 
state. The ILC’s article on aid and assistance, in particular, presupposes a causal link 

45 Rigaux claims that ‘[r]esponsibility under international law relied on the principle of  causation’. Rigaux, 
‘Causality and Emergence under International Law’, 12 Chinese Journal of  International Law (2013) 449.

46 ‘State Responsibility, General Commentary’ (ARSIWA Commentary), 2(2) ILC Yearbook (2001) 31, at 81.
47 Anzilotti, ‘La responsabilité internationale des États à raison des dommages soufferts par des étrangers’, 

13 Revue Générale de Droit International Public (1906) 5, at 291. Besides Anzilotti, Quadri also advocated 
for a central role of  causation in attribution, albeit stemming from his view that the rules of  responsibil-
ity are primary rules and that all that is important is the connection of  the conduct in question with the 
damage caused. Quadri, ‘Cours général de droit international public’, 113 Recueil des Cours de l’Académie 
de Droit International (1964) 245, at 458–459.

48 ARSIWA, supra note 6, Arts. 16, 17, 18.
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between these acts and the wrongful act committed by the assisted state.49 It is clear 
that the assisting state must have significantly contributed to the internationally 
wrongful act.50 The ILC did not offer more guidance as to what could be considered to 
be ‘significant contribution’ in causal terms, but it seems that a more lenient test than 
the ones usually employed by the courts should be considered to fulfil this require-
ment.51 This test could depend on the nature of  the primary rule (for example, posi-
tive obligations would require a more lenient test than obligations that do not have a 
requirement of  due diligence) that is breached by the principal state,52 yet it should be 
conceded that this is a view that has not been put to the test. In the case of  coercion, 
a ‘but-for’ relation between the coercion and the wrongful act is inserted in the text 
of  the article itself, but it seems that it does not have a causal connotation, for reasons 
that go beyond the scope of  this article.53

The ILC could, conceivably, clarify the role causation plays in the articles on derivative 
responsibility. This is probably the only area in regard to causation where the ILC has left 
much wanting. While it is upon the courts to develop and apply the relevant causal tests, 
the ILC could at least have provided for some insights as to the relevance of  causation 
in these articles. The most important, but somewhat unclear, contribution of  the ILC 
concerning causal overdetermination is to be found in Article 31 of  the ARSIWA. Its 
first paragraph stipulates that the ‘responsible State is under an obligation to make full 
reparation for the injury caused by the internationally wrongful act’. The second para-
graph states that ‘injury includes … any damage caused by the internationally wrongful 
act of  a State.’ The ILC claims that the causal link requirement depends on the rule that 
has been breached and that the notion of  a causal link that is not too remote is included 
in the second paragraph of  Article 31.54 This is indeed not very illuminating, especially 
when it comes to cases of  overdetermination. When the ILC sought to clarify the situa-
tion regarding overdetermination, it proposed that in cases where multiple factors com-
bine to bring about a harmful outcome, the prevailing principle is that the responsible 
state should pay full compensation.55 However, a few lines further down, the commen-
tary qualifies this broad statement stating that ‘where an identifiable element of  injury 
can properly be allocated to one of  several concurrently operating causes alone’,56 then 
reparation by the responsible state might be attenuated.57

49 ARSIWA Commentary, supra note 46, at 66; ARSIWA, supra note 6, Art. 18 (a) reads: ‘[t]he act would but 
for the coercion, be an internationally wrongful act of  the coerced State’.

50 The ILC Commentary implies as much when it posits that while ‘[t]here is no requirement that the aid 
or assistance should have been essential to the performance of  the internationally wrongful act; it is suf-
ficient if  it contributed significantly to that act’. See ARSIWA Commentary, supra note 46, at 66. On an 
analysis of  the causality requirement in aid and assistance, see Aust, supra note 25, at 210–219.

51 Aust, supra note 25, at 218–219.
52 Ibid.
53 For a discussion on the nature of  the ‘but-for’ requirement in the ILC article on coercion and whether it 

refers to factual or legal causation, see Fry, ‘Coercion, Causation and the Fictional Elements of  Indirect 
State Responsibility’, 40(3) Vanderbilt Journal of  Transnational Law (2007) 611.

54 ARSIWA Commentary, supra note 46, at 93.
55 Ibid.
56 Ibid.
57 Ibid. See also Crawford, supra note 19, at 18; J. Crawford, State Responsibility: The General Part (2013), at 

495–497.
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The position of  the ILC regarding overdetermination is somewhat unclear mainly 
because of  the drafting history of  Article 31 of  the ARSIWA. Gaetano Arangio-Ruiz’s 
second report supports the view that in cases of  overdetermination ‘to hold the author 
State liable for full compensation would be neither equitable nor in conformity with a 
proper application of  the causal link criterion’.58 While the next special rapporteur did 
not follow this approach, the qualification of  the general obligation to cover the whole 
extent of  the damage in the commentary does echo Arangio-Ruiz’s take on the issue. It 
has been suggested that the two views are, in reality, reconcilable, the difference being 
merely terminological.59

B Causation, Breach and Reparation

International courts and tribunals employ causal analysis in determining the breach 
and in determining the extent of  the reparation.60 The requirement of  a causal link at 
the breach stage depends on the nature of  the primary obligation. Causation is a nec-
essary element of  the breach when the primary obligation in question either directly 
or indirectly requires the existence of  such a link. It is true that in a number of  cases 
that involve a causal analysis at the stage of  the breach, the courts will not delve into 
the issue of  causation if  it is obvious that it was the conduct of  the respondent that 
was the cause of  the harmful outcome. Nonetheless, there may be cases, and, indeed, 
there have been, where a causal analysis would have been welcome.61

The causal analysis at the stage of  the breach becomes most interesting when it 
relates to obligations of  conduct.62 States can discharge an obligation of  conduct if  
they adopt the specific conduct prescribed by the international rule, regardless of  
whether the adoption of  that conduct has led to the optimal result envisaged by the 
rule in question.63 A classic example of  an obligation of  conduct is the obligation to 
prevent transboundary environmental harm.64 If  a state takes the steps prescribed by 
the obligation (for example, conducts an environmental impact assessment, conducts 
negotiations and consultations and exchanges information with the possibly affected 
states), the state will have discharged its obligation even if  transboundary environ-
mental harm does occur.65 At first sight, this type of  obligation does not involve a 

58 Arangio-Ruiz, Special Rapporteur, ‘Second Report on State Responsibility’, 2(1) ILC Yearbook (1989) 14.
59 D’Argent, supra note 5, at 227.
60 Gattini, supra note 7.
61 Corfu Channel (United Kingdom of  Great Britain and Northern Ireland v. Albania) (Corfu Channel [Merits]), 

Merits, ICJ Reports (1949) 4. The panels of  the World Trade Organization (WTO) have also dealt with 
the issue of  causation at the stage of  breach. See Bartels, ‘Procedural Aspects of  Shared Responsibility 
in the WTO Dispute Settlement System’, 4(2) Journal of  International Dispute Settlement (2013) 343, at 
347–349.

62 On obligations of  conduct, see Combacau, ‘Obligations de résultat et obligations de comportement: 
quelques questions et pas de réponse’, in Mélanges offerts à Paul Reuter, Le droit international: unité et diver-
sité (1981) 181.

63 Dupuy, ‘Reviewing the Difficulties of  Codification: On Ago’s Classification of  Obligations of  Means and 
Obligations of  Result in Relation to State Responsibility’, 10 EJIL (1999) 371.

64 Plakokefalos, ‘Prevention Obligations in International Environmental Law’, 23 Yearbook of  International 
Environmental Law (2012) 3, at 31–32.

65 Ibid.
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causal analysis. The assessment of  the breach seemingly takes place at the normative 
level, and it is not connected to any particular result.

Nonetheless, causation might become part of  the assessment of  the breach of  an 
obligation of  conduct if  the obligation itself  demands that there must be damage for 
it to be breached. It will be considered an additional element of  the breach if  it stems 
not from the secondary rules of  responsibility but, rather, from the primary rule in 
question. For example, this is the case in the deep seabed, where the provisions on 
the obligations of  the states sponsoring an exploration or exploitation activity in the 
area, carried out by a contractor, are obligations of  conduct.66 Nonetheless, LOSC67 
demands that in order for these obligations to be breached not only must the sponsor-
ing state fail to abide by them but also that this failure must be causally connected to 
damage occurring in the deep seabed.68

It seems, therefore, that in the case of  obligations of  conduct things might be somewhat 
more complicated – for instance, when the breach of  the obligation of  conduct in question 
is related to the issue of  reparation. The International Court of  Justice (ICJ) showed this 
when it took up a causal inquiry in Bosnian Genocide.69 The ICJ first established that Serbia 
had breached its obligation to prevent genocide, which is an obligation of  conduct.70 After 
finding that Serbia had indeed breached the obligation to prevent genocide, the ICJ went 
on to examine whether it should award compensation to Bosnia. At this point, it had to 
determine whether the injury sustained by the claimant would have occurred had the 
respondent complied with its obligation.71 The ICJ held that it could not be proven that ‘but 
for’ the breach of  the respondent the harmful outcome would not have occurred.

The discussion on reparation requires a prior determination of  breach. This determi-
nation might take place either by a judicial body,72 by an international organization73 
or by a judicial or quasi-judicial body that is set up by an international agreement.74 

66 ITLOS Seabed Disputes Chamber, Responsibilities and Obligations of  States Sponsoring Persons and Entities 
with Respect to Activities in the Area (Responsibility and Obligations of  States), Advisory Opinion, available 
at http://www.itlos.org/fileadmin/itlos/documents/cases/case_no_17/adv_op_010211.pdf  (last visited 
14 November 2014), para. 111.

67 LOSC, supra note 10, Art. 139(1).
68 Responsibility and Obligations of  States, supra note 66, para. 182.
69 Application of  the Convention on the Prevention and Punishment of  the Crime of  Genocide (Bosnia and 

Herzegovina v. Serbia and Montenegro) (Bosnian Genocide), ICJ Reports (2007) 43, para. 462.
70 Ibid., paras. 430, 438. It is worth noting in this context that the International Court of  Justice (ICJ) held 

that in order for a state to be found responsible for the breach of  the obligation to prevent genocide, the 
genocide must have taken place. This does not mean, however, that the obligation is in place only once 
genocide has commenced, as this would be absurd (see para. 431). This means that the obligation to 
prevent genocide falls, broadly, under the category of  obligations of  conduct that in order to be breached 
a harmful outcome must have occurred, causally connected with the breach in question.

71 Bosnian Genocide, supra note 69, para. 462.
72 For a case of  overdetermination, see Corfu Channel (Albania v.  United Kingdom of  Great Britain and 

Northern Ireland) (Corfu Channel [Compensation]), Assessment of  the Amount of  Compensation Due 
from the People’s Republic of  Albania to the United Kingdom of  Great Britain and Northern Ireland, ICJ 
Reports (1949) 244. See also Ahmadou Sadio Diallo (Republic of  Guinea v. Democratic Republic of  the Congo) 
(Compensation), ICJ Reports (2012) 324.

73 SC Res. 687 (1991), para 16.
74 See, e.g., Trail Smelter Case (United States v. Canada), Decision of  1938 and 1941, reprinted in UNRIAA, 

vol. 3, 1905.
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In the first of  these instances, the causal inquiry is performed by the judicial body that 
has determined the breach, while in the two latter instances this is done by a judicial 
or quasi-judicial body that has been established with a view to assessing the extent of  
reparation. Nonetheless, it is important to look at the constitutive basis of  the judicial 
body or at any guidelines that are issued either by the international organization that 
determines responsibility and the obligation to provide reparation (for example, the 
United Nations in the case of  the invasion of  Kuwait by Iraq) or by the judicial body 
itself  because it commonly provides for general procedural rules as well as for guid-
ance as to the causality question.75

4 Overdetermination in International Law: A Call for 
Clarity and Coherence
Given the general framework of  the causal analysis and the peculiarities of  international 
law, it is apposite to ask how international courts have coped with issues of  causal over-
determination, what problems they have faced and what solutions might be offered. First, 
the cases that suffer from a lack of  elaboration of  the causal inquiry will be discussed in 
the following section. Then, the conflation of  the two steps of  the causal inquiry will be 
addressed. Despite the fact that the issue of  the appropriate factual causation test logically 
precedes the application of  the inquiry on the scope of  responsibility, a discussion of  fac-
tual causation will follow. This is so because the tests of  factual causation in international 
law must be identified once problems of  terminological confusion have been addressed.

A Lack of  Elaboration

In most cases where the international judicial bodies encounter causal overdetermi-
nation, they have been remarkably evasive as to the details of  their analysis. This is 
especially so when it comes to examining causation at the stage of  a breach of  an 
obligation. It is no accident that the literature has paid little attention to this phe-
nomenon.76 Admittedly, there are very few cases that could be decided on the point 
of  breach through a causal analysis.77 Nonetheless, courts have also failed to analyse 
their causal statements in a number of  cases pertaining to the stage of  reparation.

75 See, e.g., the Administrative Decisions of  Mixed Claims Tribunals, e.g. United States–Germany Claims 
Commission, Administrative Decision No. II (1923), reprinted in UNRIAA, vol. 7, 23, or the Decision Taken 
by the Governing Council of  the United Nations Compensation Commission during Its Third Session, at the 
18th Meeting, held on 28 November 1991, as Revised at the 24th Meeting Held on 10 March 1992, UN 
Doc. S/AC.26/1991/7/Rev.1, 17 March 1992. Both instruments refer directly or indirectly to causation. 
In the case of  the United Nations Compensation Commission (UNCC), the panels themselves have taken 
the opportunity to seek to clarify the causality problem. See discussion later in this article.

76 Gattini, supra note 7.
77 Leon Castellanos-Janckewicz, echoing older literature on the topic, has advanced the view that this 

happens because, in the law of  responsibility, attribution has subsumed causation. See Castellanos- 
Janckewicz, Causation and International State Responsibility, SHARES Research Paper No. 07 (2012), 
ACIL 2012-07, available at sharesproject.nl (last visited 14 November 2014), 64. However, it is clear that 
attribution refers to conduct while causation refers to the result of  this conduct, either in the physical or 
in the normative sense.
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In the John case, the Commission sought to assess whether the respondent (Great 
Britain) should fully compensate the applicant (the United States) for the damages sus-
tained by a vessel due to a storm.78 The vessel was illegally seized and navigated by the 
respondent through a course that it would not have followed otherwise. According to 
the award, the respondent could not use the fact that the vessel was damaged due to 
an act of  God as a defence.79 No further elaboration as to the underlying causal prin-
ciple is to be found. Similarly, in Lacaze, it was held that compensation should extend 
only to immediate and direct damages without any further explanation as to what 
may be immediate or direct.80 In another case of  classic overdetermination, it was held 
that the interruption of  the ordinary course of  business in a territory where war exists 
is an inevitable result of  the war, and, hence, damages cannot be awarded.81 In S.S. 
‘Lisman’, the arbitrator upheld this reasoning but only in part. He held that in respect 
of  damages sustained due to a state of  war, ‘[a]nd the interaction of  the measures 
taken by all the belligerents in support of  their pretensions, in its general sweep and 
course’, no claim of  reparation exists.82 The arbitrator, however, qualified this finding 
by stating that the damages were vaguely placed and identified, insinuating that the 
problem of  awarding reparation lay more with the framing of  the claim and less with 
the extremely rudimentary, causal analysis it performed. Again, the causal analysis 
suffered from a lack of  elaboration.

The classic case of  overdetermination at the stage of  breach before the ICJ is Corfu 
Channel.83 The ICJ, while having a complex set of  facts in front of  it, did not engage in 
any meaningful causal analysis. According to the case, Albania failed to notify the 
British fleet of  the presence of  mines in the channel. The mines could not have been 
laid by Albania, therefore a third party (most probably Yugoslavia) was involved. The 
ICJ focused on the wrongful act of  Albania and declined to look at the totality of  facts 
before it. It must be conceded that there were too many unknown or unproven ele-
ments, yet the Court could have structured its judgment so as to provide useful guid-
ance for the future, a plea that was reflected in the dissenting opinion of  Judge ad hoc 
Ečer, who held that the value of  the judgment would have increased had the causality 
issue been, even briefly, discussed.84

The confusion surrounding the classification of  Corfu Channel as a case of  complemen-
tary or cumulative causation is therefore understandable.85 If  the case were understood 

78 The ‘John’ (United States of  America v.  Great Britain), Commission under the Convention between the 
United States and Great Britain of  February 8, 1853 (4 November 1864), reprinted in A. de la Pradelle 
and N. Politis, Recueil des arbitrages internationaux, vol. 1 (1905), at 748.

79 Ibid., at 750–751.
80 Pierre Lacaze (Argentine Republic v. France), Commission Constituted by the Decree of  17 December 1860 

of  the President of  Argentina: Ugarte – Carranza –Tejedor (19 March 1864), reprinted in A. de la Pradelle 
and N. Politis, Recueil des arbitrages internationaux, vol. 2 (1923), at 290.

81 Heny Case (United States v. Venezuela) (1903–1905), Mixed Claims Commission United States Venezuela 
1903–1905, reprinted in UNRIAA, vol. 9, 125.

82 S.S ‘Lisman’ Disposal of  Pecuniary Claims Arising out of  the Recent War (United States v.  Great Britain) 
(1914–1918), Decision of  3 October 1937, reprinted in UNRIAA, vol. 3, 1767.

83 Corfu Channel (Merits), supra note 61.
84 Corfu Channel (Compensation), supra note 72, at 254, Dissenting Opinion by Judge Ečer.
85 D’Argent, supra note 5.
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as one of  cumulative causation,86 then neither cause (that is, Albania’s omission and 
probably Yugoslavia’s act) would have been necessary on its own to produce the harmful 
outcome. The conduct of  Albania would not in itself  have been wrongful had it not been 
for the act of  another state (possibly Yugoslavia). Likewise, there is no certainty that 
the conduct of  Yugoslavia on its own could have produced a harmful outcome. In the 
absence of  a ship passing through the channel, it would not be a cause of  any harmful 
outcome. This analysis, however, engages in a number of  hypotheses in the case of  the 
act of  Yugoslavia that are not sustained by what took place. The mines were placed in a 
channel actually used for international navigation. Subtracting this condition amounts 
to a construction of  an extra counterfactual for no obvious reason.87 Therefore, the 
situation can also be described as complementary causation. If  one employs the NESS 
test,88 it becomes clear that the presence of  the mines and the omission of  notification 
by Albania were both necessary elements of  a sufficient set of  conditions that brought 
about a single harmful outcome. Both should be treated as causes.

The silence of  the ICJ is important because, without the application of  a causal 
test, it left the correct construction open to speculation. While in this case the Court 
reached the correct conclusion, from a causal point of  view, it left open the question of  
how Albania’s breach related to its obligation to offer reparation.89 The causal deter-
mination and the classification of  the breach will indeed have significant bearing on 
the issue of  reparation. If  this is complementary causation, the responsible state will 
have to pay for the whole damage.90 On the other hand, if  this is cumulative causation, 
then, arguably, the damage can be divisible.91

The ICJ avoided discussing the causality issue in Barcelona Traction as well.92 The 
parties to the case advanced very interesting arguments regarding causation and 
especially the concept of  ‘grief  global’, meaning a single harmful outcome whose con-
stitutive elements stem from different sources.93 The pleadings for the Belgian side sug-
gested that the damage the company suffered should be appreciated as the result of  a 
number of  administrative and judicial acts of  the Spanish government, some of  them 
wrongful as such, that led, through the bankruptcy proceedings, to what effectively 
amounted to expropriation without compensation of  the company in question.94 The 

86 This is the view held by d’Argent. See ibid.
87 The elaboration of  this counterfactual involves also the insertion of  a condition that did not actually 

exist, namely the fact that ships would not be passing through the channel. It is therefore not limited to 
the classic ‘but-for’ test counterfactual hypothesis where the conduct in question (in this case the laying 
of  the mines) is subtracted from the set of  conditions that were sufficient to bring about the result. It goes 
one step further by hypothesizing the absence of  another condition.

88 In this case, the ‘but-for’ test would yield the same result.
89 D’Argent, supra note 5.
90 Ibid.
91 Ibid.
92 Barcelona Traction, Light and Power Company, Limited (Belgium v.  Spain), Second Phase, ICJ Reports 

(1971) 3.
93 For an appraisal of  the concept, see Bollecker-Stern, supra note 5, at 285–292.
94 Case Concerning the Barcelona Traction, Light and Power Company, Limited (New Application) (Belgium v. Spain), 

Oral Proceedings Second Phase, ICJ Pleadings (1962), vol. VIII, 11, at 50, Plaidoirie de M. Rolin. Of  course, the 
injury complained of  in Barcelona Traction was sustained by its shareholders due to bankruptcy procedures.
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ICJ should therefore have looked at the fact that the Spanish government had an illegal 
goal that it sought to achieve through a mixture of  lawful and wrongful acts.95 The 
sum would have revealed itself  to be greater than its parts.96

The Spanish side maintained that it would be impossible to attach the pursuit of  an 
illegal goal to such a diverse number of  actors that were involved in bringing about 
the allegedly harmful outcome97 and that in any event the causal link between all of  
the alleged wrongful acts was not present in a number of  instances.98 Due to reasons 
unconnected with the issues at hand, the ICJ did not elaborate on any of  these argu-
ments. If  the ICJ had the chance, it could have offered some guidance as to how inter-
national law should address the issue of  cumulative overdetermination.

B Lack of  Clarity: The Thin Line between the Cause in Fact and the 
Scope of  Responsibility

Despite the lost opportunities to elaborate on the issue of  overdetermination, courts 
have engaged in their decisions with the problems presented by the existence of  a 
multiplicity of  causes. Nonetheless, confusion reigns supreme in the vast majority of  
these decisions. One problem is that there is no clarity as to the steps of  the reasoning 
that are being employed in order to establish causation. What is more, judicial bod-
ies often refer to a step in the causal analysis as being part of  general international 
law without providing any support for this assertion. The problem with a lack of  dis-
tinction between the steps in the causal inquiry is intertwined with the problem of  
the application of  a causal test and with that of  the clarity of  the parameters of  the 
scope of  responsibility inquiry. In terms of  the applicable factual causation test, differ-
ent tribunals mean different things when they proclaim that they apply a particular 
causal test. Moreover, they often use insufficient or inarticulate tests. As for the scope 
of  responsibility inquiry, it is often the case that courts incorporate factual causation 
standards within that inquiry. This becomes a great source of  confusion since what is 
essentially a discussion on the scope of  responsibility is presented as a test of  factual 
causation. As a result, there is great uncertainty as to the standards employed in the 
causal analysis of  overdetermination in international law.

1 Conflating the Steps of  the Analysis: Proximity As a Test of  Factual Causation

Most often courts, tribunals and commissions that decide on overdetermination cases 
do not clearly distinguish the two steps of  the causal analysis. They usually con-
sider both stages under the label of  ‘proximity’, despite the fact that when analysing 
proximity they do not simply perform an inquiry into the scope of  responsibility but, 
rather, engage in an appraisal of  factual causation. This even happens in cases where 
the causal analysis is careful and lengthy. The Naulilaa case is a prime example of  this 

95 Bollecker-Stern, supra note 5, at 289.
96 Ibid., at 286.
97 Case Concerning the Barcelona Traction, Light and Power Company, Limited (New Application, 1962) (Belgium 

v. Spain), ICJ Pleadings (1962), vol. IX, 507, at 532, Plaidoirie de M. Weil; see also Plaidoirie de M. Reuter, 
ibid., 190, at 222..

98 Ibid., Plaidoire de M. Weil.
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practice.99 The case concerned the claim for reparation by Portugal regarding damage 
caused by German forces in the course of  their taking reprisals against the Portuguese 
in Naulilaa. The question concerned which conduct on the part of  the German forces 
could be characterized as a breach of  international law and, at the same time, which of  
the heads of  damage claimed by Portugal should be fully compensated. The Tribunal 
made a commendable effort to clarify the rather complex situation in causal terms. It 
did perform a causal inquiry for almost every head of  damage claimed by Portugal. 
In some instances, it went into great detail. It seems, for instance, to have applied a 
form of  the NESS test when it discussed the issue of  the loss of  livestock due to the 
acceleration of  the Portuguese military transport towards Naulilaa. In this instance, 
it held that the acceleration could be seen as being connected to the German act of  
aggression in Naulilaa, causing the Portuguese expedition to change character along 
the way100 in order to redirect its forces accordingly.101 Consequently, the change of  
pace, the redirection and the resulting loss of  livestock seem to be causally linked to 
the aggression.102

Similarly, the Tribunal held that Germany could not be liable to compensate the 
full damage done to the road infrastructure because that damage was aggravated by 
the revolt of  the indigenous population.103 Another piece of  elaborate causal analysis 
can be found in the passage where the Tribunal assessed the damages caused by the 
uprising of  the locals. It held that while the uprising was not instigated by Germany, 
the harm it caused should be seen as being caused by Germany, since the German act 
of  aggression had the effect of  weakening and disorganizing the Portuguese forces, 
which could have been used for the successful repression of  the locals. While this is a 
perfectly valid cause-in-fact analysis, the Tribunal felt necessary to add that this result 
should have been foreseen by the Germans, thus mixing up the causation-in-fact and 
scope-of-responsibility inquiries. The issue of  foreseeability had not come up in the 
causal determination the Tribunal performed with regard to either the loss of  livestock 
or the damage to the roads.

The analysis in Naulilaa, while detailed and elaborate, is not principled, and it con-
flates subjective and objective criteria. On the one hand, it resolves the problem of  
overdetermination by holding, however indirectly, that the act of  aggression need not 
be the cause but only one of  the causes of  the harmful outcome. What is more, it 
does so without reverting to the but-for test. On the other hand, it blends in the ques-
tion of  foreseeability where it is not necessary at all, and it fails to make this mistake 
consistently.

The tendency to refer to proximity as the applicable causal test is also found in one 
of  the first proclamations on the appropriate causal test in international law – the 

99 Responsabilité de l’Allemagne en raison des actes commis postérieurement au 31 juillet 1914 et avant que le 
Portugal ne participât a la guerre (Portugal v. Allemagne) (Naulilaa), Decision of  30 June 1930, reprinted in 
UNRIAA, vol. 2, 1035.

100 The expedition had a dual purpose: the submission of  a revolt of  the local population and the surveillance 
of  the Angolan southern front. See Naulilaa, supra note 99, at 1070.

101 Ibid., at 1071.
102 Ibid.
103 Ibid., at 1073.
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second administrative decision of  the USA–German Claims Commission. The decision 
stated that ‘[t]he proximate cause of  the loss must have been in legal contemplation 
the act of  Germany. The proximate result or consequence of  that act must have been 
the loss, damage, or injury suffered’104 It seems that the purely factual causal rela-
tionship is ignored in this definition. Nonetheless, a few lines after this statement, the 
Commission inserts another requirement – that of  efficiency.105 Therefore, the cause 
must be both proximate and efficient. Again, this is not explained. The jurisprudence 
of  the Commission leaves no doubt, however, that the definition of  proximate cause 
includes anything ranging from factual causal analysis to criteria such as foreseeabil-
ity and the proper examination of  the scope of  responsibility.106

The Eritrea/Ethiopia Claims Commission’s take on the causal test is in keeping with 
the inconsistency evident in the jurisprudence. Despite the voluminous work it has 
produced, the Eritrea/Ethiopia Claims Commission directed a minuscule amount of  
its energies towards clarifying the issue of  causality. After referring to the pleadings of  
the parties and their references to causation, the Commission went on to hold that in 
international law it was proximity that supplied the standard for the causal inquiry.107 
This statement is not backed by any reference to international case law or to any other 
source for that matter, despite the fact that there are numerous decisions of  tribunals 
and mixed claims commissions that habitually refer, albeit confusingly, to proximate 
cause as the applicable test. The Commission, however, sought to elaborate on the 
proximity test by inserting a requirement that the damage was ‘reasonably foresee-
able’.108 Again, this does not amount to a causal test proper. First, there is the problem 
of  defining reasonable foreseeability. A good example of  this problem can be found in 
an armed conflict situation where the causes of  damage are multiple and their effects, 
almost by definition, impossible to foresee.109 Second, what the Commission does is 
essentially to define the scope of  responsibility while ignoring the factual causal test. 
Had it employed such a test, it would have been able to show that the conduct of  one 
of  the parties was indeed a cause of  the damage, but it could exclude compensation 
using another set of  standards. These standards would, in turn, inform the scope of  
responsibility requirement.

104 United States–Germany Claims Commission, supra note 75, at 29.
105 Ibid., at 30.
106 A factual causal inquiry has taken place in almost all decisions where the issue of  proximity has arisen. 

For a case of  a factual analysis under the proximity heading in an overdetermined setting, see Sugar 
Company (United States v.  Germany) (War-Risk Insurance Premium), Decision of  1 November 1923, 
reprinted in UNRIAA, vol. 7, 44. In this case, the Commission approvingly referred to the factual analysis 
found in the American brief  and held that the cause of  the loss complained of  was not Germany’s actions 
but, rather, the inadequacy of  the maritime insurance system of  the USA. ibid., at 48.

107 Eritrea–Ethiopia Commission, Guidance Regarding Jus Ad Bellum Liability, Decision 7, 27 July 2007, para. 
13.

108 Ibid.
109 It has been correctly maintained that ‘[i]f  the idea is to postulate what a reasonable leader of  an aggres-

sor state should have foreseen, it should be noted that leaders of  states who commence wars invariably 
are not reasonable and do not have any particular skill in foreseeing the consequences of  their action’. 
S.D Murphy, W. Kindane and T.R Snider, Litigating War: Mass Civil Injury and the Eritrea-Ethiopia Claims 
Commission (2013), at 130.
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The United Nations Compensation Commission (UNCC), which assumed the colos-
sal work of  hearing the claims arising out of  the first Gulf  War,110 did not make its 
causal analysis clear either. The Governing Council of  the UNCC stated that only direct 
loss was to be compensated.111 The terminology used by the Governing Council has 
been widely discredited in the literature. Direct or indirect loss or damages are confus-
ing terms that are used instead of  direct or indirect cause.112 In any case, this explana-
tion cannot amount to a causal test. It was left to the panels to further clarify what 
qualified as direct loss in causal terms. The results of  the UNCC panels in dealing with 
the causal test in cases of  overdetermination are not particularly helpful either. They 
have attempted to clarify what the Governing Council meant by ‘direct loss’. Panel 
C stated that ‘direct’ or ‘indirect’ should be used as synonyms for ‘proximate’ and 
‘remote’ respectively.113 It went on to add that ‘[l]ogic, fairness and equity must enter 
into this determination’.114 In other words, the panel declined to define which causal 
test would be used, and it opted for general and, largely, unhelpful concepts that are 
themselves, in turn, very hard to define.

The conflation of  the two steps of  the analysis has led to proximity being under-
stood as a causal test when it is not. It is very rare that a decision will directly refer to 
the scope of  responsibility in order to analyse the second step of  the causal inquiry. 
The Zafiro case, a well-known case of  overdetermination, is a rare example where the 
Arbitral Tribunal (Great Britain-United States) included a heading of  ‘extent of  liabil-
ity’.115 Another case would be William J.  Russell, where the British-Mexican Claims 
Commission was even more accurate, referring, indeed, to the ‘scope of  liability’.116

Terminological issues aside, the distinction is crucial. An effort to separate the scope 
of  responsibility issues from cause in fact would render the whole discussion on cau-
sation much simpler. The courts would engage with the issue of  factual causation, 
preferably using a test that is suitable for overdetermined cases, such as the NESS test. 
Then they would address how far the responsibility of  the respondent should extend 
(scope of  responsibility). Issues of  equity, fairness and the like would be presented for 

110 On the work of  the UNCC, see, among many others, Kolliopoulos, supra note 9. See also R.B Lillich (ed.), 
The United Nations Compensation Commission (1995); Gattini, ‘The UN Compensation Commission: Old 
Rules, New Procedures on War Reparations’, 13(1) EJIL (2002) 161; Heiskanen, ‘The United Nations 
Compensation Commission’, 293 Recueil des Cours de l’Académie de Droit International (2002) 265.

111 Governing Council Decision No. 1, Doc. S/AC.26/1991/1, 2 August 1991, para. 18.
112 Yntema, ‘The Treaties with Germany and Compensation for War Damage’, 24 Columbia Law Review 

(1924) 134, at 139–141; Personnaz, supra note 9, at 135; I. Brownlie, System of  the Law of  Nations: State 
Responsibility, Part I (1983), at 225; Bollecker-Stern, supra note 5, at 204–211; Kolliopoulos, supra note 
9, at 389. Gray observes that ‘[w]riters show an unusual degree of  agreement in rejecting the indirect 
damage test so commonly employed by tribunals’. C. Gray, Judicial Remedies in International Law (1987), at 
22. It is interesting that the exclusion of  indirect damages has not always been the case in international 
law. Indirect damages have been allowed in some cases. Personnaz, supra note 9, at 133–134.

113 Report and Recommendations Made by the Panel of  Commissioners Concerning the Third Instalment of  
Individual Claims for Damages Above US $ 100.000 (Category ‘C’ Claims), UN Doc. S/AC.26/1994/3, 21 
December 1994, at 21.

114 Ibid., at 22.
115 D. Earnshaw and Others (Great Britain v.  United States of  America), Decision of  30 November 1925, 

reprinted in UNRIAA, vol. 6, 160–165.
116 William J. Russell (Great Britain v. United Mexican States), Decision of  6 August 1931, UNRIAA, vol. 5, 294.
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what they are and would be discussed separately. The question of  foreseeability, espe-
cially its problematic aspects in international law, would also be exposed and freed 
from the mystique of  its inclusion in the elements that comprise the causal test.

2 Cause in Fact

Even in cases where a causal test has been clearly applied, international courts do not 
engage in detailed analysis. They do not explain why they use a particular test, they do 
not apply a test consistently and, especially in cases of  overdetermination, they simply 
apply unhelpful tests, such as the but-for test. All of  these issues are evident in Bosnian 
Genocide. The ICJ held that it had to find a ‘[s]ufficiently direct and certain causal 
nexus’ between the wrongful act of  the respondent (that is, failure to prevent geno-
cide) and the loss suffered by the claimant.117 In order to establish this causal nexus, 
the Court asked whether the genocide would have been averted had the respondent 
fulfilled its obligation to prevent. This is a straightforward application of  the but-for 
test. In fact, the term ‘sufficiently direct and certain causal nexus’ seems like an effort 
to use the but-for test to make it impossible to connect the failure to prevent with the 
resulting genocide. Contrary to what the ICJ claims, the test is not accepted, at least 
not unequivocally, in international law. In fact, the UNCC had expressly rejected the 
application of  the but-for test in its award on the Egyptian workers’ claim.118 The ICJ 
did not provide for the foundation of  this test in international law. Nor did the ICJ make 
an effort to differentiate between the issue of  factual involvement of  the respondent in 
the harmful outcome (cause in fact) and the issue of  the scope of  responsibility that is 
dictated by broader concerns regarding the proper scope of  the primary rule breached.

It is interesting to note at this point the discrepancy between the approach of  the 
Court in Corfu Channel and Bosnian Genocide. In Corfu Channel, irrespective of  the lack 
of  proper causal analysis, the Court had no difficulty in jumping straight to the con-
clusion that Albania’s omission was causally connected to the explosions. This is why 
it held Albania responsible for the explosions themselves.119 In Bosnian Genocide, the 
ICJ looked as if  it had performed a causal analysis, albeit short and insufficient. The ICJ 
held that the Federal Republic of  Yugoslavia was responsible for its failure to prevent 
genocide. The fact that the ICJ did not find any causal link with the harmful outcome 
prevented the Court from awarding compensation.120

The attitude of  the UNCC reaffirms the conclusion that the jurisprudence is not 
clear when it comes to a factual causation test. Since the use of  such a test is unavoid-
able, however, the panels have offered a glimpse of  what they would consider to be a 
test of  cause in fact. A decision by Panel B on traffic accidents states that a number of  
factors will be taken into account: the date of  the accident and how close this was to 
the date of  the invasion as well as the place of  the accident in relation to the claim-
ant’s point of  departure. The key phrase that resembles a distorted version of  the NESS 

117 Bosnian Genocide, supra note 69, para. 462.
118 ‘Report and Recommendations Made by the Panel of  Commissioners Concerning the Egyptian Workers’ 

Claims’, UN Doc. S/AC.26/1997/3, 2 October 1997, para. 214.
119 Corfu Channel (Merits), supra note 61, at 23.
120 Bosnian Genocide, supra note 69, para. 462.
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test was that in order for an event to be considered a cause, it must be both a positive 
element (that is, connected with the conduct of  Iraq in Kuwait) and sufficient in itself  
to bring about the harmful outcome.121 In other instances, the panels have held that 
there must be a ‘clear causal link’, as opposed to direct or sufficient.122 The study of  
the jurisprudence of  the UNCC shows that there was no clear and principled approach 
on the issue.

The Arbitral Tribunal in the Lighthouses arbitration employed another approach 
where, rather axiomatically, it stated that the applicable test is one that looks at the 
normal consequences of  the wrongful act coupled with a foreseeability require-
ment.123 The normality criterion seems to be close to a requirement of  identification of  
the set of  conditions that are usually present so as to bring about the outcome in ques-
tion. This resembles the basis of  the NESS test. The inclusion of  foreseeability, without 
thorough justification, brings unnecessary complexity into the causal inquiry.

The problem of  the identification of  the causal test in overdetermined cases can be 
clearly seen in a pair of  investment decisions.124 On the one hand, we have Lauder, in 
which the UNCITRAL Tribunal, seeking to establish causation between the acts of  the 
Czech government and a Czech company, and the harm complained of  by the investor, 
looked for the ‘real cause’ of  the damage.125 The same tribunal in CME, on the other 
hand, deciding on the same facts, failed altogether to signal which causal test it was 
using. It seems that it opted for a form of  the NESS test since it held that it was suf-
ficient to find that the tortfeasor’s behaviour was ‘a cause’ and not ‘the cause’ of  the 
damage so as to hold him liable.126 The two different approaches by the two different 
tribunals on the same facts help make the broader point on the importance of  the need 
for a clear, principled and coherent approach to causation.

It is obvious from these examples that international adjudicatory bodies follow 
different approaches in dealing with similar issues. They employ causal tests rather 
randomly, without reference to previous jurisprudence and without consistency. Even 
when they have the benefit of  being guided by specific procedural rules, as is the case 
with the UNCC, they often stray and make general proclamations on international 
causal standards that are not supported in practice.

121 Report and Recommendations Made by the Panel of  Commissioners Concerning Individual Claims for 
Serious Personal Injury or Death (Category ‘B’ Claims), UN Doc. S/AC.26/1994/1, 26 May 1994, 25.

122 See, e.g., Report and Recommendations Made by the Panel of  Commissioners Concerning the Third 
Instalment of  Individual Claims for Damages Above US$ 100,000 (Category ‘D’ Claims), UN Doc. S/
AC.26/1999/9, 24 June 1999, 6.

123 Affaire relative a la concession des phares de l’Empire ottoman (Grèce v. France) Decision of  24–27 July 1955, 
reprinted in UNRIAA, vol. 12, 155, at 218.

124 On these two cases, in particular, and on causation in investment decision in general, see Alexandrov 
and Robbins, ‘Proximate Causation in International Investment Disputes’, 1 Yearbook on International 
Investment Law and Policy (2008–2009) 317, at 334–338; Wittich, ‘Joint Tortfeasors in Investment Law’, 
in C. Binder et al. (eds.), International Investment Law for the 21st Century: Essays in Honour of  Christopher 
Schreuer (2009) 708; B. Sabahi, Compensation and Restitution in Investor-State Arbitration: Principles and 
Practice (2011), at 171–175

125 UNCITRAL, Lauder v. Czech Republic, Final Award, 3 September 2001, para. 234.
126 UNCITRAL, CME Czech Republic BV (The Netherlands v. The Czech Republic), Partial Award on Merits, 13 

September 2001, at 113, para. 582.
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5 Concluding Remarks
This article has made a call for clarity. It has advocated that in order to understand 
cases of  overdetermination, the jurisprudence and the literature must be read afresh. 
The basic proposition is hardly controversial: causal analysis can be broken down into 
two parts. On the one hand, the courts must perform a causal analysis on a factual 
level. On the other hand, they need to determine the scope of  the responsibility of  the 
respondent.

Regarding determination of  breach, the situation is as follows. If  the conduct of  an 
actor cannot be considered as a cause of  the harmful outcome, then the actor cannot 
bear responsibility if  the obligation is such that the determination of  a causal link is 
required. As shown by the Bosnian Genocide case example and its critique, the causal 
test can be crucial in establishing or denying the existence of  an obligation to repair. 
It is submitted that the same problems with the correct application of  the appropriate 
causal test exist also at the stage of  establishing breach. Besides past cases, the prob-
lems of  overdetermination are likely to appear in the future in instances where breach 
must be determined in causal terms. Climate change is an obvious example that poses 
significant strain on the application of  causal notions in domestic legal systems, and it 
might well pose the same challenges in international law.127

At the stage of  reparation, the problems arising out of  the inadequate causal analy-
sis are more obvious, no less because there are a number of  decisions that deal with 
the topic extensively. The Corfu Channel, CME and Lauder cases are clear evidence of  
the problem. The correct identification of  the type of  overdetermination is crucial. It 
can absolve the state from paying reparation, or it can engage its exclusive and inde-
pendent responsibility. If  the analysis of  the ICJ in Corfu Channel had touched upon 
causation, then the question of  how to classify the case would have been answered. 
In turn, the impact of  characterizing an overdetermined situation as cumulative or 
concurrent would have been clarified. Similarly, if  the tribunals in CME and Lauder 
had been clearer, then their reasons for the different results would have been evident. 
Moreover, if  they had applied the same causal tests or had they performed a proper 
causal analysis, chances are that they would have reached the same decision.

The first step towards a clearer, more coherent and efficient application of  the causal 
inquiry is, as this article has shown, a clearer, more coherent and efficient analysis of  
the underlying problem. It has been argued that the main problem faced by the inter-
national legal doctrine in its attempts to analyse the jurisprudence of  international 
adjudicatory bodies is that this jurisprudence is, for lack of  a better word, chaotic. The 
jurisprudence is chaotic because courts fail to identify the steps in the causal reason-
ing in their decisions. If  the parameters of  the scholarly analysis of  the jurisprudence 
are equally chaotic, it is impossible to provide a clear picture. Therefore, the second 
step should be a closer analysis of  the attitude of  courts and tribunals towards overde-
termination on the basis of  the suggestions of  the present article. This analysis should 
engage in a novel categorization of  the case law on overdetermination, with a view to 
identifying the steps each decision follows in its causal analysis.

127 Kysar, ‘What Climate Change Can Do About Tort Law’, 41 Environmental Law (2011) 1.
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