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Introduction
International legal positivism in some of  its radical forms in the 21st century operates 
as theological voluntarism. It is the ambition to translate an overwhelmingly prac-
tical art into a general theory of  law that has squeezed these theories into a theo-
logical structure of  thought. If  such a thing could ever exist, a general theory of  law 
ought to reveal the role played by morality in the normative pronouncements about 
law. However, a general theory can only emerge at the expense of  taking the existen-
tial decision about identifying law with morality or severing law from morality.2 Hans 

* Research Fellow, Erik Castrén Institute of  International Law and Human Rights, University of  Helsinki. 
Email: monica.garcia@helsinki.fi.

1 This review article reviews the hardback (2011) and not the paperback edition (2013). The latter main-
tains its 2011 substance but is published together with a one-page preface and a series of  annexes, 
including the book discussion on EJIL Talk!, http://www.ejiltalk.org/formalism-and-the-sources-of-inter-
national-law-an-introduction/ (last visited 12 May 2015), as well as a comment by Sahib Singh. In this 
review I refer to Sahib Singh’s review of  the book: ‘Narrative and Theory: Formalism’s Recurrent Return’, 
84 British Yearbook of  International Law (2013) 304.

2 Koskenniemi identifies how the problems revolving around the grand theory extend to other normative 
claims of  law: ‘The problem of  finding a credible explanation for the normative force of  sources doctrine 
is to a great extent about the difficulty of  constructing a “grand theory” about the foundation or pur-
pose – in short, the “point” of  law within which “sources” would have a central place.’ Koskenniemi, 
‘Introduction’, in M. Koskenniemi (ed.), Sources of  International Law (2000) xi, at xii.
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Kelsen writes that ‘law is an order of  human behaviours’.3 But is this order founded 
upon morality or not? This very question articulates a fragmented view of  reality fall-
ing between fact (morality) and value (law) that we have learned to take for granted.4

Practitioners know that the correct professional approach is to be interested in 
the legal aspects of  a case and not in its moral aspects. Moreover, both in theory and 
practice, one can often limit oneself  to act as a morally responsible person.5 There 
are, however, several sensitive areas in which even minimal theoretical work calls for 
the adoption of  a moral-normative standpoint.6 However, the ‘general theory’ type of  
thinking urges the theological question7 – will the law punish my immorality or not?8

The theoretician devising a general theory will lay out the question of  morality and 
law in absolute terms. Independently of  the answer, articulating this question involves 
the assumption that the lawyer should take a theological approach, which is also reflected 
in the non-neutral outcome of  the following two absolutist approaches.9 If  law is to pre-
scribe what is moral, every legal judgment is a moral judgment about good and evil. Law 
is endowed with power in order to apply a moral code, and secular law becomes superflu-
ous. The second approach, based on the separability of  law and morality, denies that the 
normativity of  law makes claims connected with morality. What is at stake is not whether 
law ignores or refrains from expressing whether a particular behaviour is moral or not 
but, rather, the assertion of  the idea that no violation of  the law is a moral evil and no 
legal judgment is a moral condemnation. Morality is irrelevant to this approach.

Both types of  general theory work in the realm of  the ideal with an a priori type of  
human being. The sinner belongs to the first category; the god to the second.10 In both 

3 H. Kelsen, General Theory of  Law and State (1945), at 3.
4 MacIntyre relates the emergence of  the autonomous subject in modern moral philosophy to the rejec-

tion of  Aristotelian views of  the world in which ‘evaluative claims functioned as a particular kind of  
factual claim’, and ‘with that rejection the concepts both of  value and fact acquired a new character’. 
A. MacIntyre, After Virtue (2007), at 77.

5 In the sense that ‘quite often when acting intentionally we are in control of  the result’. J.  Raz, From 
Normativity to Responsibility (2011), at 241.

6 It is symptomatic of  the degree of  moral involvement required in the field that in the essay on the use of  
force, the moral decisions required in that area of  law are framed twice in terms of  the need ‘for one to 
sleep at night’. Tams and Tzanakopoulos,’Use of  Force’, in Jean d’Aspremont and J. Kammerhofer (eds), 
International Legal Positivism in a Post-Modern World (2014) 498, at 518.

7 See Hart for the comment that ‘the relation’ between law and morality offers little profit for study. H. L. 
Hart, The Concept of  Law (2012), at 185 (emphasis in original).

8 Hans Kelsen at least interprets Kant’s philosophy of  practical morality theologically, as nature punishing 
or rewarding a virtuous action. Hans Kelsen, Hauptprobleme der Staatsrechtslehre (1911), at 92. In com-
parison to Kant’s transcendental philosophy, Kelsen considered Kant’s ethics to be ‘utterly worthless’. 
Kelsen, ‘Reine Rechtslehre, “Labandismus und Neukantianismus”: Ein Brief  an Renato Treves’, in S.L. 
Paulson (ed), Hans Kelsen / Renato Treves: Formalismo giuridico e realtà sociale (1992) 55, at 58.

9 For an important articulation of  the idea about neither of  the absolute answers, positive and nega-
tive being neutral in his case referring to religion in the public space, see Weiler, ‘Lautsi: Crucifix in the 
Classroom Redux’, 21 European Journal of  International Law (2010) 4; see also García-Salmones and 
Eslava, ‘Jurisdictional Colonisation in the Spanish and British Empires: Some Reflections on a Global 
Public Order and the Sacred’, 2 Select Proceedings of  the European Society of  International Law (2010) 53.

10 Of  course, for a Christian believer, the condition of  ‘sinner’ is a fact of  life. The type can be also a 
‘slave’, instead of  a ‘sinner’. See the explanation of  the scholar of  Islamic law, Ayatullah Mahdi Hadavi 
Tehrani, ‘Question 5: Who Is a “Slave” and What Is Slavery? How Can We Become the Slaves of  Allah 
(awj)?’ http://www.al-islam.org/faith-and-reason-ayatullah-mahdi-hadavi-tehrani/question-5-being-
allah%E2%80%99s-servant#footnoteref2_lpelmjs (last visited 12 May 2015).
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cases, the theologian-theoretician devising a general theory employs law that works 
in history in order to model behaviour in practice. In the first case, the human being 
becomes absolutely dependent on the ideal type to which she has to conform, the 
supreme legislator (presumably representing God) being in charge of  its implementa-
tion. As if  in parallel, in the second choice, the morality of  human beings is considered 
to be autonomous from that of  the supreme legislator (embodied by the people, the 
consent of  the state and so on). A theory of  law that demarcates strictly legal norms 
declares that moral normativity in its varied forms, including reason, nature, justice, 
politics, the real world or humanity, never comes into contact with legal judgments.11 
A human being’s behaviour ought to be examined through law without this type of  
considerations. Law as ideality is, as it were, enclosed – it is disconnected from any 
claim to substantive moral content, but, more importantly, it is also disconnected from 
the sphere of  practical action in which the legal actor takes a moral decision when 
necessary.

The troubled history of  natural law theories proves that the first option described 
above has never been attempted, let alone implemented.12 Moreover, there is no moral 
code that can produce a complete system of  (international) law – not even Sharia 
does that.13 Equally, the few alleged attempts made in the realm of  theory to produce 
any form of  neutral normativity, independent from morality, have failed with similar 
regularity. The (healthy) inconsistency of  the formulations attempted to this end has 
been laid bare by the fact that their authors have introduced rational considerations of  
morality and justice when this was felt to be necessary or unavoidable.14

The condition of  voluntarism concerns a classical position of  Western theology that 
differentiates between the absolute power of  God to adopt any possible course of  action 

11 This review article accepts the common wisdom that Hans Kelsen was the first to articulate this type 
of  theory that demarcates legal norms. See, e.g., ‘Brian Leiter’, in Morten Ebbe Juul Nielsen (ed.), Five 
Questions of  Legal Philosophy (2007) 143, at 145.

12 The two interesting examples of  Frederick II and Louis IX show that it is the aim of  ruling through theol-
ogy that is problematic, while the notion of  natural law itself  might be even subversive. For an argument 
on these lines through a study of  the notions of  law in Frederick II, Louis IX and Aquinas, see Alasdair 
Macintyre, Natural Law as Subversive: The Case of  Aquinas, vol. 2: Ethics and Politics (2006), at 41–63. 
The literature of  and about natural law is immense. For a recent example, see Capps, ‘Natural Law and 
the Law of  Nations’, in Alexander Orakhelasvili (ed.), Research Handbook of  the Theory and History of  
International Law (2011) 63; a helpful attempt to map out main theories of  natural law in Tokarczyk, 
‘On the Systematizations of  Natural Law Doctrines’, in S. Panou et al. (eds), Theory and Systems of  Legal 
Philosophy, IVR 12th World Congress Proceedings (1988) 93.

13 On this, see M. Abbès, Islam et politique à l’age classique (2009).
14 Kelsen’s appraisal of  the need to give precedence to principles of  justice over positivist considerations 

about law in respect of  the Nuremberg Trial of  Nazi criminals is at once understandable and inconsistent 
with the theory of  a strict separation of  law and morality: ‘Individual criminal responsibility represents 
certainly a higher degree of  justice than collective responsibility, the typical technique of  primitive law. 
Since the internationally illegal acts for which the London Agreement established individual criminal 
responsibility were certainly also morally most objectionable, and the persons who committed these 
acts were certainly aware of  their immoral character, the retroactivity of  the law applied to them can 
hardly be considered as absolutely incompatible with justice. Justice required the punishment of  these 
men, in spite of  the fact that under positive law they were not punishable at the time they performed the 
acts made punishable with retroactive force.’ Hans Kelsen, ‘Will the Judgment in the Nuremberg Trial 
Constitute a Precedent in International Law?’, International Law Quarterly (1947) 153, at 165.
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without contradiction and the divine ordained power by which God is committed to 
act in a certain manner. While we are moving within the realm of  strict theology, the 
voluntarist element appears when emphasis is placed on all of  the logical possibilities 
open to God to create different worlds. Everything from the beginning is considered to 
be contingent (‘it could have been otherwise’) and therefore no rationality can bind 
the will of  God.15 Instead of  observing the reality around him, the 14th-century vol-
untarist theologian felt compelled to focus his epistemological view on the normative 
character of  God’s command. He accordingly focused on the idea that God’s command 
was binding even though he considered it to be, logically speaking, deprived of  inherent 
rationality, morality and so on – or in modern formalistic terms, empty and neutral.16

In his book, Pure Theory of  Law, Kelsen sketches a similar type of  theological volun-
tarism with some wit:

From the point of  view of  a theory of  positive law, there is no fact that by itself  – that is, regard-
less of  a consequence stipulated by the legal order – is a delict. There are no mala in se, but only 
mala prohibita. This is only the consequence of  the principle, generally recognized in criminal 
law: nullum crimen sine lege, nulla poena singe lege; and this principle which is valid not only for 
criminal law, not only for criminal but for all delicts, not only for punishments but for all sanc-
tions, is merely a consequence of  legal positivism.17

Kelsen continues by explaining that it was self-evident that certain behaviour was 
criminalized when the legal authority regarded it as ‘harmful to society’. However, 
‘from the point of  view of  an analysis of  the immanent meaning of  the legal order, this 
circumstance is irrelevant for the concept of  delict’.18

The invocation of  the positivist principle nullum crimen sine lege makes Kelsen’s 
thought look less theologically voluntarist than it was. Indeed, a preliminary histori-
cal study of  the principles nullum crimen sine lege and nulla poena sine lege shows that 
they appear in jurisprudence to limit the power of  the government and the discretion 
of  the judge. Nullum crimen sine lege prevents a judge from criminalizing all that is mor-
ally reprehensible.19 The idea was to allow the condemnation of  a person as a criminal 

15 ‘No simple or absolute necessity operates within the ordained causal order because of  the potential for God to 
abrogate the causal chain for his purposes.’ Hester Goodenough Gelber, It Could Have Been Otherwise: Contingency 
and Necessity in Dominican Theology at Oxford, 1300–1350 (2004), at 137, see also generally chapter 4.

16 ‘I say that … hate, theft, adultery and the like … could be done by the wayfarer even meritoriously if  they 
were to fall under divine precept, just as now in fact their opposites fall under divine precept. … But if  they 
were thus done meritoriously by the wayfarer, then they would not be called or named theft, adultery, 
hate, etc … because those names signify such acts not absolutely but by connoting or giving to under-
stand that one doing such acts is obliged to their opposites by divine precept.’ Ockham, Sent. II, q. 15; 
quoted in Kilcullen,’Natural Law and Will in Ockham’, in Knud Haakonssen and Udo Thiel (eds), History 
of  Philosophy Yearbook, vol. 1 (1993).

17 H. Kelsen, Pure Theory of  Law (1967), at 112.
18 Ibid.
19 ‘Toutes infractiones à la paix publique ne sont pas des délits devant la loi criminelle; le droit naturel n’est pas le 

type absolu de la loi positive; la crainte que le juge, dans la punition des délits, ne tombe dans l’arbitraire, a fait 
établir, en principe, qu’il n’y a délits que ceux déclarés tels expressément par la loi (art. 4 du Code pénal; nullum 
crimen sine lege).’ M. Rauter, Traité théorique et practique du droit criminel (1837), at 27; Pruss, ‘Punishment by 
Analogy in National Socialist Penal Law’, 26 Journal of  Criminal Law and Criminology (1935–1936) 846; Hall, 
‘Nullum Poena sine Lege’, 47 Yale Law Journal (1937–1938) 165, at 184; van Schaack, ‘Crimen Sine Lege: 
Judicial Lawmaking at the Intersection of  Law and Morals’, 97 Georgetown Law Journal (2008–2009) 119.
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only on the basis of  what has been sanctioned as posited law. Until Kelsen made his 
claim to that effect, there was no evidence that this principle aimed to show that there 
are no ‘facts’ that are not bad per se or only bad because they have been prohibited by 
law. Furthermore, it does not stand as proof  that when one observes human behav-
iour from a positive law perspective one cannot assess a person’s immoral behaviour. 
Rather, the principle of  nullum crimen sine lege requires the lawyer to stick to positive 
law, if  there is any.20 In other words, the principle aims to hinder judges’ interventions 
creating new law in criminal law (on account of  any reason), but it is not its pur-
pose to nullify morality from a legal point of  view. Hence, in his aspiration to neutral-
ity, Kelsen articulates his theory with all the faith in law of  a voluntarist theologian. 
Whatever happens in reality, law is not bound by any particular rationality or moral-
ity.21 Law could have commanded otherwise.

The two monographs reviewed here, Jörg Kammerhofer’s Uncertainty in International 
Law: A  Kelsenian Perspective and Jean d’Aspremont’s Formalism and the Sources of  
International Law: A Theory of  the Ascertainment of  Legal Rules arguably participate in 
the epistemological project of  theological voluntarism. The underlying legal theoreti-
cal ambition of  the two books appears to be to identify how one should conceive of  
an international law that moves beyond state consent while, at the same time, main-
taining that morality must be theoretically placed outside law. In a similar manner 
to 20th century international legal positivism, the existential uncertainty produced 
by doubts over these questions is resolved by faith, not by knowledge. Moreover, the 
two authors attempt to apply the radical assumptions of  a positivist general theory of  
law to current political conditions. Neither questions this theory but, rather, accepts it 
uncompromisingly – Kammerhofer developing Kelsen’s explicit attempt; d’Aspremont 
endorsing Hart’s implicit project. To this extent, both books follow the pattern set 
by their legal theoretician predecessors. Kammerhofer carries the torch of  faith in 
Kelsen’s ‘pure’ normativity of  law. In turn, d’Aspremont performs the less daring and 
less theoretical ritual, first enacted by Hart, of  assessing normativity by reference to 
social practices, without inquiring about its origin.22 However, it is no coincidence that 
several of  d’Aspremont’s basic premises belong to Kelsenian legal theory. In the hands 
of  Kammerhofer and d’Aspremont, this theory appears to buttress a political project 
of  chaining power holders to the law to which they have consented.

20 See also Jacobs, ‘International Criminal Law’, in d’Aspremont and Kammerhofer, supra note 6, 451.
21 See Heller’s critical comment on an idea apparently originating with Laband, but also propounded by 

other German theoreticians of  the early 20th century, such as Anschütz, about the unlimited vari-
ability of  law’s content: ‘With an uncommon radicalism Laband maintains that “there is no thought 
that cannot become the content of  a law”.’ Heller, ‘Der Begriff  des Gesetzes in der Reichsverfassung’, 4 
Veröffentlichung der Vereinigung der Deutschen Staatsrechtslehrer (1928) 97, at 112 (my translation).

22 According to Marmor, although Hart also aimed at producing a general theory of  jurisprudence, he did 
not think it necessary to enquiry in his theory why people would think legal rules to be binding since in 
his view these ‘are not questions that need to be answered within a general theory of  jurisprudence’. 
A. Marmor, Philosophy of  Law (2014), at 58; a helpful study in parallel of  Kelsen’s and Hart’s project ‘that 
law is to be understood as normative but not necessarily as morally prescriptive’ can be found in Beyleveld 
and Brownsword, ‘Normative Positivism: The Mirage of  the Middle Way’, 9 Oxford Journal of  Legal Studies 
(1989) 463, at 463.
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During an era of  globalization in which significant legal materials are being pro-
duced outside the scope of  traditional sources of  law, one would intuitively agree with 
Kammerhofer’s, d’Aspremont’s, Klabbers’s and others’ proposals of  clarifying the grey 
realities between the territories of  law and non-law and of  enlarging the reach of  law 
to encompass some of  the phenomena lying in this area.23 Since law is connected to 
responsibility, such a theory would naturally strengthen the channels of  accountability 
in respect of  those who benefit from the security of  law. However, while the pure theory 
type of  normativity of  Uncertainty in International Law and Formalism and the Sources of  
International Law presents an ideal for international law, it remains captive to its own 
premises. The silencing of  its politics, not to say its morality, makes the project appear 
‘otherworldly’ – evincing the same theological type of  thinking as Kelsen demonstrates.24  
Positive law is ‘pure’ and ought not to be tainted with mundane questions of  morality. 
Further, as was the case with 20th-century positivism, this type of  theory fails to grapple 
with important questions relating to the current international community. What are the 
responsibilities of  the beneficiaries of  international law towards the community? How 
can legal players contribute to ensuring that material and spiritual well-being reaches 
all of  the people of  the world? Epistemological commitment to an ideal separation of  law 
and morality has never formed part of  the theoretical baggage of  international law, and 
evidence of  global ‘significant threats such as poverty, hunger or inequality’ leads one to 
doubt whether now would be the right moment to take such a step.25 However, this is not 
to say that the books do not constitute excellent achievements and challenging reading 
and that in some interesting ways they help us understand the modern world.

The third book under review, International Legal Positivism in a Post-Modern World, a 
collection of  essays revolving around the general theme of  post-modern positivism and 
critical legal theory edited by Jörg Kammerhofer and Jean d’Aspremont, is sustained 
by a completely different theoretical standpoint. In the face of  the clear epistemology 
of  the two previous monographs, which is surprising given that the same authors are 
the editors of  this volume, the collection represents a rebellion against positivist faith 
and ritual. Not a single essay shares common Kelsenian and Hartian ground with the 
editors. Some of  them openly criticize Kammerhofer’s and d’Aspremont’s project – 
and the editors also criticize each other in their respective essays. That said, none of  
the contributions questions the explanatory power of  the term ‘positivism’ for current 
international law or attempts to bridge the divide between natural and positivist law. 
In this sense, the majority of  the essays perform rituals of  rebellion, both expressing 
the tensions in current international law – which is, in their view, positivist – and 
ultimately endorsing the inescapability of  positivism in international law.26 The book 

23 Klabbers, ‘International Legal Positivism and Constitutionalism’, in d’Aspremont and Kammerhofer, 
supra note 6, 264.

24 ‘From afar’, Kammerhofer reflects, ‘Kelsen’s efforts may seem ridiculously formalistic and even other-
worldly.’ J. Kammerhofer, Uncertainty in International Law: A Kelsenian Perspective (2011), at 172.

25 These threats are identified by Tams and Tzanakopoulos as existing already at the time of  the foundation 
of  the UN, and arguably they persist today. See Tams and Tzanakopoulos, supra note 6, at 504.

26 This is a reference to the theory developed by Max Gluckman in order to explain methods of  conflict 
management used by African tribes. See Schröter, ‘Rituals of  Rebellion – Rebellion As Ritual: A Theory 
Reconsidered’, in J. Kreinath, C. Hartung and A. Deschner (eds), The Dynamics of  Changing Rituals: The 
Transformation of  Religious Rituals within Their Social and Cultural Context (2002) 41.
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forms a fine collection of  essays, starting with the editors’ introduction, which struck 
this reviewer for its capacity to express, through the book’s arrangement, the editors’ 
openness in embarking upon this post-modernist project. Moreover, not only is the 
collection an independent project, but many of  the essays also form worlds of  their 
own that resist classification. All that one can say with confidence is that they are 
about international law.

Still, the theological traces of  positivism are visible in the way that, like the mono-
graphs, many of  the articles contained in the volume identify the adoption of  a moral 
point of  view in law, solely with the endorsement of  substantive criteria by which the 
validity of  law can be ascertained. In other words, morality is identified with what the 
tradition of  the 20th century has called ‘natural law’. Probably due to their faith in 
radical positivism expressed in their books, Kammerhofer and d’Aspremont have clear 
difficulties in questioning, endorsing or even analysing Kelsen’s and Hart’s political 
positions – d’Aspremont does classify Hart’s political project as utilitarianism with a 
minimal content of  natural law.27 Some of  the essays adopt the same caution with 
respect to the articulation of  politics. However, again, one cannot generalize the posi-
tions taken in the collected volume on this particular point. Therefore, the sections 
that follow review the three books separately. With respect to the edited volume, sev-
eral of  the most significant issues in relation to theological voluntarism are raised.

1 Uncertainty in International Law: A Kelsenian 
Perspective
In the 20th century, one does not suppose that (legal) science is about truth. On the 
contrary, suspicions began to be aroused a long time ago in relation to the theories 
of  laws that made claims along those lines. The epistemic status of  legal knowledge 
is poor but nevertheless pragmatic, and, thus, international lawyers are thrilled with 
the immediacy of  coping with a world in which everything is still to be done in terms 
of  legal crafting. In this sense, the legal science of  the last century works hand in hand 
with what is in reality and is not paralysed on encountering moments of  decision. No 
sense of  cognitive uncertainty detains international legal theory or practice – the for-
mer, as suggested earlier, thrives on faith, while the latter flourishes through decision. 
This statement about decisionism is particularly apt with respect to Kelsen, whose 
Pure Theory is applied to international legal theory in Kammerhofer’s Uncertainty in 
International Law: A Kelsenian Perpective.

In Europe, the term ‘decisionism’ is often associated with the legal theory of  Carl 
Schmitt, according to whom a decision of  the political authority is as juristic as a legal 
norm.28 In the USA, scholars have interpreted Kelsen’s Pure Theory as both endorsing 

27 For an in-depth analysis of  the political project of  the anti-formalist/formalist method-esthetic-ideology, 
employing Formalism and the Sources of  International Law, see Singh, ‘Narrative and Theory: Formalism’s 
Recurrent Return’, 84 British Yearbook of  International Law (2013) 304.

28 As developed in C. Schmitt, Political Theology (1922). On the manner in which he applied it, see, e.g., 
C. Schmitt, Der Hüter der Verfassung (1931).
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‘the statute-oriented conception of  law’ more attuned to continental understand-
ings of  Kelsen’s work and articulating the ‘decisionist-emphasis’ of  behaviouralists, 
realists and the free law movement. According to William Ebenstein, Kelsen shared 
with decision-oriented jurisprudence the insight ‘that courts do create law’.29 Kelsen 
himself  expressed this idea many times.30 Moreover, the relevance of  decisionism to 
Kelsen’s legal thinking is not limited to the emphasis on the activity of  judges in cre-
ating law. In Kelsen’s view, ‘who decides’ was the very question that ought to avoid 
uncertainty in the application of  international law. Thus, on the issue of  who was 
competent to decide whether the UN Security Council’s measures to maintain inter-
national peace and security were ‘necessary’, Kelsen observed that it was unlikely that 
the Security Council itself  would judge its own measures to be inadequate. An English 
commentary asserting that the right of  self-defence could be invoked when the mea-
sures were felt to be ‘clearly inadequate’ left open the question of  ‘who decides’ – the 
state under threat or the Security Council? Article 51 itself  was also ambiguous and 
required interpretation. Kelsen continues:

The question of  adequacy must always be decided by someone. ‘Clearly’ perhaps means: self-
evident, no decision necessary. But such a situation does not exist in law. There are no facts in 
itself, only facts established by the competent authorities. The question: who is the competent 
authority, can never be avoided.31

To mention only two examples of  Kelsen’s international activism, one may recall his 
tremendous efforts in Geneva to promote compulsory international adjudication and 
his decisive intervention in the promotion of  the law to be applied by the Nuremberg 
tribunals.32

These background thoughts are provided in order to show that ‘uncertainty’ is not a 
particular Kelsenian theme. Nevertheless, from the perspective of  the sociology of  the 
legal profession, the issue of  uncertainty is timely and relevant. Kammerhofer is writ-
ing in the 21st century, during a period when several decades of  critical legal thinking, 
Kelsen included, have blurred many legal dogmas and have pointed to conflicts and 
solidarities in need of  creative assessment. It is only natural that the question, ‘What 
is to be done?’ no longer obtains a clear response in the discipline of  international 
law. While there is nowadays uncertainty in international law, during the past cen-
tury many have viewed international law itself  as the answer to the prevalent state 
of  frenzy in international politics. In fact, the development of  international law as a 
discipline owes much to the fact that it was considered to be the crucial response when 
thinking in terms of  immediate action.33

29 W. Ebenstein, ‘The Pure Theory of  Law: Demythologizing Legal Thought’, 59 California Law Review 
(1971) 617, at 646. Ebenstein himself  obtained his doctorate in law at Vienna in the 1930s.

30 H. Kelsen, ‘Legal Formalism and the Pure Theory of  Law’, reprinted in Arthur J. Jacobson and Bernhard 
Schlink, Weimar a Jurisprudence of  Crisis (2000) 82.

31 H. Kelsen, The Law of  the United Nations (1951), at 803.
32 For Kelsen’s efforts in Geneva, see N. Bersier Ladavac, Hans Kelsen a Genéve (1933–1940), for Kelsen’s 

contribution to developing the law to be applied in Nuremberg, see ‘Epilogue’, in M. García-Salmones, The 
Project of  Positivism in International Law (2013).

33 R.P. Dokhalia, The Codification of  Public International Law (1970), at 208–209.
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Kammerhofer’s book, however, deals with another type of  uncertainty. This is one 
related to dogma and to epistemological belief  and, as such, moves like Kelsen’s the-
ory within the limits of  theological voluntarism, as argued earlier. Thus, much of  the 
theory of  the book is founded on the claim: ‘[N]o Ought from Is, no Is from Ought 
alone’.34 Furthermore, an articulated sense of  faith pervades the text: ‘[T]he Pure 
Theory does not believe that international law is an informal legal order or that treaty 
change is not bound by formality’.35 It is in this spirit that Uncertainty in International 
Law links with the cluster of  questions that acutely preoccupied theologians and phi-
losophers of  the Middle Ages: certainty in respect of  science, related to the knowl-
edge that has to confront scepticism, and certainty as faith, understood as belief  going 
beyond the weakness of  opinion.36 Uncertainty in International Law is about how to 
surmount uncertainty, manifesting itself  as both an epistemology and a psychological 
state, about the existence of  valid international law without the foundation of  moral-
ity and beyond state consent.

Considering the hierarchy of  knowledge, at least Thomas Aquinas thought that sci-
ence ranked higher than faith in providing certainty because he relied on science in 
the same manner as we do, as being that which is intellectually evident.37 By contrast, 
matters of  faith have both cognitive and affective aspects and, because reason can-
not take the lead in grasping the truth, must be supplemented by the will.38 Hence, 
Aquinas described the peculiar nature of  an act of  faith as being neither purely 
ration al nor depending solely on the will. He wrote that ‘[i]t is proper to the believer to 
think with assent: so that the act of  believing is distinguished from all the other acts of  
the intellect, which are about the true or the false.’39 This explanation, in which faith 
is about thinking with assent and science about thinking with evidence, is arguably 
relevant in terms of  grasping the idea of  voluntarism as an epistemological project 
outlined in Uncertainty in International Law.

A regular agnostic as to the Pure Theory will observe that faith and science are 
blended in Uncertainty in International Law. The attempt to extend a Pure Theory ana-
lysis to current international law calls for assent to a priori dogmas, notably the sepa-
ration between ‘is’ and ‘ought’, to serve the ensuing rationalistic project. The author 
himself  seems to corroborate this interpretation in the manner in which he relates his 
detailed work on legal theory to ‘uncertainty’. Neither in the very thin introduction 
(four pages) nor in the subsequent references to the notion made throughout the book, 
in which the Pure Theory is alternately viewed as both augmenting and diminishing 
uncertainty, does Kammerhofer engage in theoretical explanation or provide a defini-
tion of  what ‘uncertainty’ means now, in the 21st century, in relation to international 

34 Kammerhofer, supra note 24, at 153.
35 Ibid., at 134.
36 Grellard, ‘Certainty’, in H.  Lagerlund (ed.), Encyclopedia of  Medieval Philosophy between 500 and 1500 

(2011) 206.
37 C. Grellard, De la certitude volontaire: Débats nominalistes sur la foi à la fin du Moyen âge (2014) 35–43.
38 Sancti Thomaes de Aquino, Quaestiones disputatae de veritate, q. 14, a. 9, ad 8. This can be found in http://

www.corpusthomisticum.org/iopera.html (last visited 12 May 2015).
39 Thomas Aquinas, Summa Theologia, Second Part of  the Second Part, q. 1, art. 1, http://www.newadvent.

org/summa/1001.htm (last visited 12 May 2015).
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law. Moreover, very early in the text, the author cautiously affirms that ‘uncertainty 
is multi-phenomenal and multi-causal, a definition in the classical sense – a reduction 
to one simple explanation … will not be successful’ (at 3). Instead, he opts to list and 
categorize manifestations of  uncertainty. Nevertheless, when the adoption of  the Pure 
Theory is interpreted as an act of  faith, one gains a plausible explanation as to why the 
author thought it worth writing a book on that particular topic. Kammerhofer boldly 
corroborates this interpretation at the end of  the book: ‘[i]t is an expression of  our 
existential freedom to choose our own dogmas and is thus most profound’.40

Kelsen’s own project may also be partly understood as salvaging cognition through 
an act of  faith in the Pure Theory. However, he never attempted a thoroughgoing 
application of  the Pure Theory to contemporary issues of  international law. This 
is evident from Principles of  International Law, which is a fairly conventional liberal 
account of  the law of  his time.41 It may be the case that he did not want to appear 
ethereal to the pragmatic international law readers of  his adopted country – which 
was, from 1940 onwards, the USA – or perhaps he felt the time was not ripe for that 
enterprise. Despite living through truly dangerous times, he fought his ground, in 
respect of  domestic constitutional law, as to the possibility of  maintaining the con-
ceptual division between formal and material law during the heated discussions that 
occurred in Weimar Germany: ‘What links the various supporters of  the Pure Theory 
… is a faith in a scholarly method that, as far as humanly possible, refrains from any 
political judgment.’42

Those words formed part of  Kelsen’s response to Hermann Heller’s critique of  the 
hopeless idealism of  a theory of  formal law that was believed to be able to stand above 
political evaluations in times of  sharp political conflicts. Rather than fearing ‘the inva-
sion of  jurisprudence from the right and the left’, Heller regarded that ‘invasion’ as the 
only hope to protect jurisprudence ‘against one-sided party politics’.43 However, in his 
theory of  international law, Kelsen approached the matter differently. There is reason 
to believe that his own experience taught him that as a matter of  principle it was a 
sterile exercise to exclude appropriate moral and political judgment in international 
law. In the face of  the enormity of  the crimes committed by the Nazis, Kelsen made 
no bones about piercing the ‘is’ and ‘ought’ division and referring to the morality 

40 Kammerhofer, supra note 24, at 261. Similarly, D.A. Jeremy Telman’s essay comments on Kammerhofer’s 
epistemological move to overcome, describing it as a ‘utopian act of  will’. Telman, ‘International Legal 
Positivism and Legal Realism’, in d’Aspremont and Kammerhofer, supra note 6, 241, at 256.

41 H. Kelsen, Principles of  International Law (1952)
42 H. Kelsen, ‘Legal Formalism and the Pure Theory of  Law’, reprinted in Jacobson and Schlink, supra note 

30, 76, at 80.
43 ‘The logistic formalism of  Laband still prevalent today, whose sharpest will executor is nowadays Kelsen, 

believes also that in the doctrine of  the binary division it is constructing its two concepts of  law [material 
and formal] certainly without influence of  political considerations and constellations. In fact this doc-
trine is deceiving (in the best case only) itself, about the emptiness of  content – of  which it prides itself  – 
when it really believes that, by its own pigtail, it can hold itself  out of  the conflicts of  political evaluations.’ 
Heller, ‘Der Begriff  des Gesetzes in der Reichsverfassung’, 4 Veröffentlichung der Vereinigung der Deutschen 
Staatsrechtslehrer (1928) 97, at 133 (my translation). For evidence that Kelsen was reacting to Heller and 
a comment, see Jabloner, ‘Hans Kelsen’, in Jacobson and Schlink, supra note 30, 67, 70–73; quoted in the 
text in Jabloner’s text (at 72).
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of  the cause.44 However, we can only speculate with other scholars on the motives 
behind the periodization of  his work.45 What is certainly true is that Kelsen’s theory 
of  international law undergoes regressive development in terms of  Pure Theory, 
from The Problem of  Sovereignty (1920) to Peace through Law (1944) and Principles of  
International Law (1952). Therefore, the real merit of  Uncertainty of  International Law: 
A Kelsenian Perspective is that it accomplishes what Kelsen never did. In this respect, its 
conclusion is at the very least deserving of  intellectual respect.

The book contains a very welcome introduction to the thought of  Adolf  Merkl, 
and the few pages devoted to Alfred Verdross’s work expand on his intellectual and 
moral motives.46 However, the book contains insufficient preliminary explanation and 
analysis of  Kelsen’s project – put simply, the content of  ‘Pure Theory’. The author’s 
standpoint of  taking Kelsen’s work and persona as a given means that Kelsen himself  
remains elusive in these pages and presupposes too much specialized knowledge of  
Kelsen’s legal theory on the part of  the reader. These two points perhaps constitute 
the book’s only flaws. The book applies the Pure Theory to current international law 
admirably. Uncertainty in International Law is a rich and nuanced book from which any 
reader interested in international legal theory will benefit. Moreover, in respect of  the 
main substantive questions it deals with – self-defence, customary international law 
and interpretation and modification of  treaties – the book displays a wealth of  rigorous 
thinking that facilitates navigation through the complexities of  legal indeterminacy.

Inescapably, the conservatism of  the Pure Theory, taken as a method for the inter-
pretation of  knowledge, surfaces in three main dogmatic aspects: (i) its faithfulness 
to the text of  the law, (ii) its belief  in the sovereignty of  international law, and (iii) its 
adherence to the duality of  ‘is’ and ‘ought’. For instance, in the case of  treaty inter-
pretation, Kammerhofer adheres to the static-objective approach of  radical textual-
ity. This approach, according to Kammerhofer, ‘seems to coincide well with the Pure 
Theory’s ideas’47 and signifies that ‘a treaty norm is a valid norm and thus beyond 
change through subjective perception’. Subsequent practice relating to the chang-
ing of  treaties is anathematized.48 Furthermore, the sovereignty of  international is 
taken as axiomatic.49 Finally, the division between ‘is’ and ‘ought’, which, according 
to Kelsenian legal epistemology, makes possible the cognition of  norms as norms, is 
upheld in the book as the matrix to every theoretical claim.50 Joost Pauwelyn, Martti 
Koskenniemi,51 Alfred Verdross52 and even Kelsen53 are subjected to criticism for fail-
ing to respect that duality.

44 See note 14 in this article.
45 Paulson, ‘Hans Kelsen’s Earliest Legal Theory: Critical Constructivism’, in Raz, supra note 5, at 23–43.
46 Kammerhofer, supra note 24, at 210–224.
47 Ibid., at 130.
48 Ibid., at 131.
49 Ibid., at 153.
50 Ibid., at 95, 260.
51 Ibid., at 173–174.
52 Ibid., at 204.
53 Ibid., at 190. Bruno Simma also notices the critique to Kelsen in his ‘Foreword’ to the book: Kammerhofer 

‘does not shy away from defending Kelsen’s Pure Theory even against its creator’. Ibid., at x.
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In particular, one notes a fascination with textuality.54 This is especially evident in the 
opening chapters, which are more concerned with legal technique.55 One of  the book’s 
main normative projects seems to be the affirmation of  the need to apply and interpret 
international law as it is written in the texts of  the conventions. However, Kammerhofer 
leaves the reader in no doubt that this goal reaches beyond form, seeking to force the text 
to accomplish what the lawyer, according to the Pure Theory, should not do: act with 
prudence in times of  instability. This is evident, for instance, from the examination of  the 
law of  self-defence under Article 51 of  the UN Charter offered in Chapter 2. The chap-
ter concludes with a discussion on the different interpretations of  self-defence within 
the continental and common law legal cultures, the latter tending, for instance, to have 
recourse to criteria such as ‘reasonableness’ or ‘necessity’ that go beyond positive law.

Kammerhofer’s discussion focuses on issues that are open to debate due to shortcom-
ings in the process of  drafting the texts:56 ‘The source of  many of  the uncertainties of  
self-defence law seems to lie in the lack of  words in Article 51. It is not so much an inher-
ent vagueness of  words that causes the problems … but an absence of  words.’57 Hence, 
Kammerhofer avoids direct reference to the political reasons for the multiplication after 
9/11 of  both theoretical and practical encroachments on the limits on the prohibition of  
threat or use of  force laid down in Article 2.4 of  the UN Charter, which include numerous 
significant military actions in response to attacks by non-state actors. Kammerhofer opts 
in this case to interpret the lacuna in the Charter concerning the entity from which an 
attack must originate in light of  the general tenor of  the instrument ‘toward inter-state 
action’.58 The idea is thus to stick to what the law and the majority opinion of  scholars tell 
us. But since ‘the law on the use of  force may be anything but static’, as Christian J. Tams 
and Antonios Tzanakopoulos put it,59 the majority of  scholars, for better or for worse, 
have changed their mind and increasingly asserted that the right of  self-defence can be 
also exercised against non-state actors.60 This might make Kammerhofer’s enterprise 
look somewhat nostalgic. However, what is clear and, again, deserving of  respect is that 
here too he upholds the Kelsenian project – to obtain and maintain peace through law.

2 Formalism and the Sources of  International Law: A 
Theory of  the Ascertainment of  Legal Rules
Revisiting Prosper Weil’s thesis on the risks of  relative normativity was an important 
ritual performed in the last decades of  the 20th century by international lawyers 

54 On the allure of  textuality in modern legal theory, see J. Waldron, Law and Disagreement (2004).
55 Kammerhofer’s similar technique with Kelsen can be seen in H. Kelsen, Legal Technique in International 

Law: A Textual Critique of  the League Covenant (1939).
56 That the nature and the scope of  the right of  self-defence are open to debate is nowhere more conspicu-

ous than in the recent creation of  the Journal on the Use of  Force and International Law, the introduction to 
the first number of  which promises to shed light on self-defence and other forms of  use of  force. Green, 
Henderson and Ruys, ‘Introduction’, 1 Journal of  the Use of  Force and International Law (2014) 1.

57 Kammerhofer, supra note 24, at 49.
58 Ibid., at 43.
59 Tams and Tzanakopoulos, supra note 6, at 507.
60 An early example by Raphaël van Steenberghe, ‘Self-Defence in Response to Attacks by Non-State Actors 

in the Light of  Recent State Practice: A Step Forward?’ 23 Leiden Journal of  International Law (2010) 183.
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doing legal theory.61 In so doing, they endorsed the language of  the ‘threshold of  nor-
mativity’ to signify that a norm has become law. The historical gap in legal theory is 
glossed over in the manner in which this ritual is repeated. That is the gap between 
Kelsen describing international law as ‘a meaningless fragment’62 and the ‘mono-
lithically conceived normativity’ whose loss Weil regretted in 1983, at a time when 
international law was normatively robust and thriving. Surely, Weil could not have 
been referring to the interwar period and to World War II? He was probably thinking 
of  the busy period when the codification of  international law had started, which was 
after the creation of  the United Nations and during the period marked by the process 
of  decolonization. It is perhaps still too early for us to know why or how this period 
came to be so crucial in the history of  international legal theory.63 However, Weil was 
right in embracing a new phenomenon that had entered the wealth of  knowledge of  
international law during that time – that of  normativity. Together with the bad memo-
ries of  the last big war, doubts about international law being law were left behind, 
and a new epoch had started in which the ritual expressed an internalized faith in the 
normativity of  international law.

Formalism and the Sources of  International Law belongs to this family of  writings. 
Although the need to shake off  the illusions of  formalism is, interestingly, one of  the 
main insights one gains from reading it, the book appears more concerned to preserve 
a distinct epistemological space for (international) law. This concern works hand in 
hand with the sceptical tradition that the author acknowledges and, to a large degree, 
incorporates in his theory. D’Aspremont goes all the way back to revisit Thomas 
Hobbes’s piquant, but, according to the author, anti-formalist, Dialogue between a 
Philosopher and a Student of  the Common Laws of  England (1681).64 Still, Hobbes’ thesis 
that law is what the sovereign utters makes him the forefather of  formalism. However, 
it is Jeremy Bentham on whom the author mainly focuses. He adheres wholeheartedly 
to Bentham’s basic standpoint in dismissing Aristotelian epistemology – that is, the 
idea that words have meanings of  their own – or, as d’Aspremont puts it, Bentham’s 
principle of  indeterminacy of  language. The confusion produced by indeterminacy 
and the deception that historically accompanied it – characterized by Bentham as 
‘mystification and oppression’ – is what brought the British utilitarian to concentrate 
on the importance of  forms: ‘To rein in that indeterminacy, law must be defined, he 
[Bentham] argues, on the basis of  consistent and immediately identifiable forms.’65 At 
the outset, the weight given to this type of  theory of  knowledge, of  which Hart was 

61 Prosper Weil, ‘Towards Relative Normativity in International Law,’ 77 American Journal of  International 
Law (1983) 413.

62 ‘The condition today of  the norms of  international law that are considered to be valid is such that with-
out the simultaneously integrating validity of  the state law, it would become a meaningless fragment.’ 
H. Kelsen, Das Problem der Souveränität (1920), at 122.

63 I have attempted to argue that one of  the reasons was the influence of  Hans Kelsen’s legal theory. García-
Salmones, supra note 32.

64 Thomas Hobbes, A Dialogue between a Philosopher and a Student of  the Common Laws of  England, edited with 
an introduction by Joseph Cropsey (1971).

65 Jean d’Aspremont, Formalism and the Sources of  International Law: A Theory of  the Ascertainment of  Legal 
Rules (2011), at 45.
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simply a follower, makes d’Aspremont’s book appear more Benthamite than the sup-
posedly Hartian project that the author introduces at the beginning.66

As the ritual prescribes, the ghosts of  natural law and of  the will of  the state haunt 
the book. D’Aspremont adds to them the malaise of  soft law. The insistence on a negative 
appraisal of  natural law and state will strike the reader throughout the book as being 
characteristically Kelsenian. As an omnipresent sickly condition, natural law can be any-
thing and nothing – from Hart’s derided ‘minimum content of  natural law’67 to the ‘right 
law’ of  the New Haven school68 or the ‘naturalistic overtones’ of  global administrative 
law, the Heidelberg project of  public law and the realists.69 Likewise, the intent or will 
of  the state – that ‘indiscernible psychological element’70 – also receives harsh criticism 
when taken as a means of  ascertaining sources of  law.71 Foundationally Kelsenian is the 
book’s underlying ontological proposition of  a normativity in need of  preservation.

Notwithstanding the basic Kelsenian epistemology used in the book, Kelsen’s the-
ory is against all odds discarded in the very last pages of  Formalism and the Sources of  
International Law in favour of  the argument by Ludwig Wittgenstein and Hart that 
rules acquire their meaning through a ‘convergence in use’.72 On the grounds that 
in the absence of  the ambitions of  a grand theory of  law, ‘as far as the ascertainment 
of  international legal rules is concerned the social thesis makes the question of  validity 
of  the international legal order as a whole utterly vain’,73 Hart and his social theory 
return to the forefront, and Kelsen stands aside. Thus, the possibility of  formalizing 
through written linguistic indicators the social practice of  authorities applying inter-
national law is the hallmark of  the theory presented in the book.

However, even though the author claims that he is not engaged in devising a gen-
eral theory of  law this does not mean that the book does not presuppose one – namely 
Kelsen’s. Nevertheless, although d’Aspremont himself  seems to disappear behind 
a long list of  illustrious positivists, the particular theory introduced in this book is 
neither Bentham’s, nor Kelsen’s nor even Hart’s – it is d’Aspremont’s. The author of  
Formalism and the Sources of  International Law does not merely attempt to develop a 
theoretical explanation of  sources doctrine but also aims to produce a new theory of  
sources in the face of  the current lack of  means of  ascertainment.74 Moreover, one 

66 Ibid., at 16–17.
67 Ibid., at 37.
68 Ibid., at 106.
69 Ibid., at 127.
70 Ibid., at 180.
71 An early exercise of  this type of  criticism is H. Kelsen, Hauptprobleme der Staatsrechtslehre (1911).
72 Ibid., at 197.
73 Ibid., at 215 (emphasis in the original).
74 See Laudan: ‘science fundamentally aims at the solution of  problems’. Larry Laudan, Progress and Its Problems: 

Towards a Theory of  Scientific Growth (1977), at 3; d’Aspremont’s theoretical work seems to have a distinctive 
practical purpose, see the debate between Esposito and d’Aspremont. Esposito, ‘Comment on d’Aspremont’s 
Formalism and the Sources of  International Law: We Don’t Just Talk Past Each Other; We Disagree!’, http://
www.ejiltalk.org/comment-on-daspremonts-formalism-and-the-sources-of-international-law-we-dont-
just-talk-past-each-other-we-disagree/ (last visited 12 May 2015); and Jean d’Aspremont, ‘The Ruins of  the 
Sources Theory and the Garden of  Eden: A Rejoinder to Carlos Esposito and Philip Allott’, http://www.ejilt-
alk.org/the-ruins-of-the-sources-theory-and-the-garden-of-eden-a-rejoinder-to-carlos-esposito-and-philip-
allott/#more-7143 (last visited 12 May 2015).
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can count on the fingers of  one hand the number of  alternative theories that could 
accomplish the work that d’Aspremont has undertaken.75

Notwithstanding the fact that the author reviews several political projects and 
shows a cautious inclination towards critical legal theory, the (impossible) principled 
standpoint of  separating theory and politics is evidenced by the under-theorization of  
the political side of  d’Aspremont’s theory in the book. This reviewer doubts that the 
world’s ‘sinews of  power’ can be grasped by means of  such a formalistic approach.76 
However, this is probably the general fate of  radical positivism.

Formalism and the Sources of  International Law is richly complex, at once multi-lay-
ered and easy to read. The reader is left wanting to know more about the effectiveness 
of  this theory in practice, and the author’s overly modest comments at the end of  the 
book about having produced only ‘spade work’ on the concrete determination of  the 
actors that participate in current communitarian semantics calls for the continuation 
and development of  his theory.77

3 International Legal Positivism in a Post-Modern World
One never stops wondering at the ability of  German 19th-century theorists to distil 
idea after idea in such a manner that we arrive at completely idealist, but nevertheless 
convincing, legal artefacts. Moreover, their work still delimits our assumptions about 
doing legal theory. Richard Collins and Jochen von Bernstorff  convey this insight in 
their review of  the works of  Lassa Oppenheim, Georg Jellinek and other 19th- and 

75 An instance of  that is Klabbers’ thesis on ‘presumptive international law’ (see discussion later in this 
article). An early application of  this thesis to institutional law is Klabbers, ‘Presumptive Personality: 
The European Union in International Law’, in Martti Koskenniemi (ed.), International Law Aspects of  the 
European Union (1998) 231; see also Klabbers, supra note 23, at 277–278; the New Haven School’s intel-
lectual enterprise is much driven by the puzzlement of  the irrelevancy of  international lawyers for gov-
ernmental support, when they fail to identify in the concrete case what the law is. Thus, their aim is to 
improve ascertainment of  the sources of  law. A good example of  this theory applied in practice appears 
in an article some decades old by W. Michael Reisman proposing to count the ‘international incident’ as 
‘an indicator of  law and a form of  knowledge’. Reisman concludes that by ‘providing a more accurate 
and comprehensive picture of  how international law is made and applied, efforts such as these may aid in 
the performance of  legal tasks and in identifying and bringing about needed constitutive changes in the 
international legal system’. W. Michael Reisman, ‘International Incidents: Introduction to a New Genre 
in the Study of  International Law’, Faculty Scholarship Series Paper 740, at 4, 19–20, http://digitalcom-
mons.law.yale.edu/fss_papers/740 (last visited 12 May 2015).

76 John Brewer, The Sinews of  Power: War, Money and the English State, 1688–1783 (1990).
77 The point of  the little space devoted to the new theory in the last part of  the book is also made by Philip 

Allott, ‘Comments on Jean d’Aspremont, Formalism and the Sources of  International Law: A Theory of  
the Ascertainment of  Legal Rules’, http://www.ejiltalk.org/comments-on-jean-daspremont-formalism-
and-the-sources-of-international-law-a-theory-of-the-ascertainment-of-legal-rules/ (last visited 12 May 
2015). D’Aspremont’s recent work shows that he has devoted substantial effort to developing the theory, 
with Hart’s social thesis switching decidedly to the theoretical center. The key concepts in a recent piece 
devoted to explore foundational aspects of  international law (in my interpretation) are ‘knowledge’, 
‘community’ and ‘the possibility of  right and wrong’, which show how far he is now moving from some 
of  the theses in Formalism and the Sources of  International Law. See J. d’Aspremont, ‘The Idea of  “Rules” in 
the Sources of  International Law’, 84 British Yearbook of  International Law (2014) 103.
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20th-century international lawyers.78 What is stimulating in this post-modern book 
is the fact that the authors almost generally adopt opposite standpoints to the ancient 
positivists with regard to knowledge. The essays are critical and search for a histori-
cal, philosophical and occasionally political point of  view. In brief, they are concerned 
with the ways in which international law shapes the real world and vice versa. The 
collection conveys the insight that the rebellion against the received traditions of  
positivism is to a large extent prompted by the fact of  globalization and by the moral-
ism that can easily creep into the power to apply law. In this sense, the essays some-
how reproduce the classical movement of  international law between naturalism and 
positivism.79 Some are more inclined to criticize the former, while others are uncom-
fortable with the latter. The inevitability of  the intersection between positivism and 
naturalism in the politics of  the system of  international law is reflected in the majority 
of  the essays, and, to a surprisingly large degree, this is done via engagement with 
critical legal scholarship.

The essays that stand for the radical positivist position do a good job of  convey-
ing its more important tenets in a nutshell. For instance, Kammerhofer problematizes 
Kelsen’s elusive Grundnorm as the assumption of  ‘the factually most effective author-
ity’. At the same time, and while unveiling the universality of  the theory, he suggests 
that everyone is at heart a Kelsenian – since this ‘assumption’ is what most people 
do when they perceive a norm as a norm.80 Although d’Aspremont’s contribution 
elaborates on his monograph, Hart plays a much more central role in his essay than 
in the monograph. Gleider I. Hernández’s rich and nuanced essay on the dialectics of  
legal interpretation and the relevance of  the responsibility of  the lawyer shows well 
the humanist paradox of  positivism. In an authentic Hobbesian spirit,81 Hernández 
questions the possibility of  a ‘universal morality’ while, at the same time, arguing 
that interpretation must be taken as ‘an act of  authority’.82 But, in the absence of  
a universal morality, how could the lawyer assess whether she or he has produced a 
responsible interpretation?

In a different vein, Florian Hoffmann proposes that the teacher of  international law 
should strip off  ‘the halo of  professional authority’ that surrounds the discipline in 
its objective form of  pseudo-positivism.83 This and other essays, such as Alexander 
Somek’s text on legal form, D.A. Jeremy Telman’s analysis of  international legal real-
ism, Ingo Venzke’s thoughts on a future program for post-modern positivist legal 
thinking and Jan Klabbers’ thesis on ‘presumptive international law’, reach beyond 
the rituals of  positivism and break wonderfully through its reductionist epistemology. 

78 von Bernstorff  contributes with a slightly revised version of  an extract of  his acclaimed book on the 
theory of  Hans Kelsen. J. von Bernstorff, Der Glaube an das universale Recht. Zur Rechtstheorie Hans Kelsens 
und seine Schüler (2001).

79 The classic analysis in M.  Koskenniemi, From Apology to Utopia: The Structure of  International Legal 
Argument (1989, reissued 2005); see also the contribution by Klabbers, supra note 23.

80 d’Aspremont and Kammerhofer, supra note 6, at 101.
81 See Hobbes, on the one hand, stating that there is no right reason and, on the other, affirming that the 

arbitrator or judge has to be taken as such. T. Hobbes, edited by E. Curley, Leviathan (1994), at 23.
82 d’Aspremont and Kammerhofer, supra note 6, at 346.
83 Ibid., at 376.
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Although, as mentioned earlier, the general tone of  the volume is rather critical, the 
essence of  such critical legal thinking is represented by Sahib Singh. His argument 
about the editors’ ‘colonisation’ of  a select group of  authors who engage in critical 
legal thinking for their own purposes (that of  taming the critical power of  the the-
ory) certainly has critical bite. Although Singh refers to ‘this project’,84 it is fair to 
say that he appears to be referring to an early version of  the introduction distributed 
among the contributors. This version was subsequently replaced by the present intro-
duction but is still available in the Social Science Research Network.85 Since several 
other authors (Florian Hoffmann, Théodore Christakis, Christian Tams and Antonios 
Tzanakopoulos) draw on and refer to this text, it might have been a good idea to have 
included it in the book.

In the same critical vein, Patrick Capps proposes a jurisprudential tradition of  natu-
ral law. As sympathetic as this reviewer is to many of  his arguments, an important 
question remains open at the end of  the essay. What would be the gain in describ-
ing as ‘natural law’ Kingsbury’s ‘enhanced positivism’, which is the subject of  Capps’ 
analysis? Does the natural law he describes provide international law with a theology 
in the manner presented at the beginning of  this review, or is it an expression of  the 
human virtues necessary to operate in the international community? Treading more 
well-worn paths, Beatrice I. Bonafé affirms the continued relevance of  the traditional 
positivist doctrines of  monism and dualism. Dennis Patterson, for his part, re-enacts 
the classical legal tradition in that, in his view, state consent sustains several transna-
tional legal phenomena.86

The four essays that engage more directly with practice probably provide the reader 
with the most enlightenment as to the degree to which morality is entangled with 
international law. They expose the lack of  wisdom of  adopting a fragmented view of  
human beings based on different planes of  ideal normativity with no communication 
among them – morality here, validity there. As argued earlier, it is a paradox that the 
theological nature of  a theory of  law is revealed in its attempt to sever the symbiosis 
existing between morality and law. This is not to say that the authors propose a mor-
alist agenda. On the contrary, the essays’ message involves an understanding of  the 
problematic nature of  moralism. But each of  the essays both criticizes moralism and, 
at the same time, implies that work done in the legal sphere is imbued with a sense of  
morality. For instance, Dov Jacobs is at pains to demonstrate the importance of  the 
positivist principle nullum crimen sine lege. However, his argument indicates that what 
is at stake in the application of  this principle in the case of  international criminal law 
is ‘to ensure that the procedure by which the guilt or innocence of  an individual is 
determined is fair and impartial’.87

Théodore Christakis does not engage in a discussion about human dignity but, 
rather, analyses how human rights are protected in practice by positive law. He 

84 Ibid., at 291, 296.
85 The draft introduction reference is given by the editors; it might be found in http://ssrn.com/

abstract=2372778 (last visited 12 May 2015).
86 Ibid., at 419.
87 Ibid., at 473.
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concludes that human rights are ‘not the result of  divine intervention nor a fairy tale, 
but a great achievement of  some states (human societies)’,88 for which the consent 
of  states is therefore the beginning and the end. Yaël Ronen warns against the risk of  
creating law where none existed before, when ‘identifying norms according to norma-
tive considerations and then declaring any contrary practice to be in violation of  the 
norm’.89 With the other contributions, she problematizes the suitability of  customary 
law to replace other consensual forms of  law creation in a general manner. However, 
her analysis also exposes how moral-normative considerations appear as a matter of  
course in the practice of  international humanitarian law. The final essay by Tams and 
Tzanakopoulos is on the law relating to the use of  force and is perhaps the most self-
reflective contribution on the limitations of  positivism, especially when highly political 
and moral issues are at stake. In fact, one could replace the term ‘positivist scholars’ 
simply with ‘lawyers’ in several of  the arguments contained in this essay, without loss 
of  meaning. The following is a good example of  what I have in mind:90 ‘[I]t is by no 
means obvious that positivist scholars whose expertise relates to legal matters should 
be claiming an expert voice when the argument moves to a different level. In this case 
indeed, as put by Vaughan Lowe, sometimes “it is much better to call upon a politician, 
or a priest, or a doctor, or a plumber”.’91

Statements such as this confirm the argument advanced at the beginning about the 
futility of  laying down the foundations of  a general theory of  law in relation to a pre-
dominantly practical art such as international law. And, yet, the general tone of  the 
essays in this volume on positivism in a post-modern world resembles a call for respon-
sible lawyering by practitioners and academics alike. Probably international lawyers 
move already, usually in ‘a different level’, contributing to decisions that shape the 
lives of  millions of  people. If  there would be reason to be upset afterwards, it would be 
simply odd and not very flattering to the profession to claim that ‘I was just the law-
yer’. There is no doubt that this possibility is always open. However, this latter position 
does not seem to be the standpoint defended in this volume.

The collection suffers from some important omissions. First of  all, only two of  the 19 
contributors are women, an empirical fact that gives one pause for thought. Second, 
while one can just about accept, with some misgivings, the omission of  Third World 
approaches in a book premised on an analysis of  positivism,92 the absence of  a con-
tribution dealing with international economic law is distinctly problematic. Despite 
this criticism of  what is missing, a fair overall assessment of  the essays contained 
in this volume has to praise what is present. These essays are instructive, creative 

88 Ibid., at 450.
89 Ibid., at 492.
90 Another example appears in the following statement: ‘Where positivists can make the difference is by 

demonstrating the relative merits of  each plausible interpretation and rejecting the implausible ones.’ 
Ibid., at 519.

91 Ibid., at 518.
92 The aim of  Third World approaches to international law, as stated by Anghie and Chimni, is that interna-

tional law becomes a body of  rules that ‘promotes truly global justice’. Anghie and Chimni, ‘Third World 
Approaches to International Law and Individual Responsibility in Internal Conflicts’, Chinese Journal of  
International Law (2003) 77, at 79.
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and inspiring, and one should thank the editors for having assembled them. Taken 
together, they offer a fantastic snapshot not only of  current international law but also 
of  some of  the crises from which it suffers. Anyone dealing with international legal 
theory, or for that matter with international law full stop, will receive much guidance 
from the volume with respect to the interpretation of  important junctures and past 
and present developments in international law and will benefit from returning to it 
from time to time.

I have argued in this review that theological statements about morality and law 
to the effect that they ought to be autonomous or that they ought to coincide defy 
reality, history and common sense and suffer from intellectual inconsistency. On the 
contrary, from our long legal history appear at least two clear facts about the relation-
ship between morality and law. First, they both conflate in the same acting individual. 
Second, in the legal sphere, the individual always acts in communication with other 
individuals. Whether one aims at investigating the normative principles of  the first 
fact, of  what makes a good lawyer, or of  the second, of  what makes good law and the 
related issue of  responsibility, we are always thinking in terms of  practical action. 
Probably, it is in that practical province where international law has its greater eman-
cipatory potential in a post-modern world.

Individual Contributions

Jean d’Aspremont and Jörg Kammerhofer, Introduction: The Future of  International 
Legal Positivism
Richard Collins, Classical Legal Positivism in International Law Revisited
Jochen von Bernstorff, German Intellectual Origins of  International Legal

Positivism

Jörg Kammerhofer, Hans Kelsen in Today’s International Legal Scholarship
Jean d’Aspremont, Herbert Hart in Today’s International Legal Scholarship
Alexander Somek, Beyond Kelsen and Hart
Ingo Venzke, Post-Modern Perspectives on Orthodox Positivism
Patrick Capps, International Legal Positivism and Modern Natural Law
D. A. Jeremy Telman, International Legal Positivism and Legal Realism
Jan Klabbers, International Legal Positivism and Constitutionalism
Sahib Singh, International Legal Positivism and New Approaches to International Law
Gleider I. Hernández, Interpretation
Florian Hoffmann, Teaching General Public International Law
Beatrice I. Bonafé, International law in Domestic and Supranational

Settings

Dennis Patterson, Transnational Governance Regimes
Théodore Christakis, Human Rights from a Neo-Voluntarist Perspective
Dov Jacobs, International Criminal Law
Yaël Ronen, International Humanitarian Law
Christian J. Tams and Antonios Tzanakopoulos, Use of  Force

D
ow

nloaded from
 https://academ

ic.oup.com
/ejil/article/26/2/537/423092 by guest on 17 M

ay 2023




