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‘The issue of  refugees is testing Europe’s soul’, the former prime minister of  Italy, Enrico Letta, 
recently warned. As is often the case when souls are tested transnationally, international law 
with its limits and moving boundaries, and the wavering commitment of  states towards its good 
faith implementation, seemingly offers a framework that is too weak to provide solutions. With 
increasing numbers of  migrant deaths in the Mediterranean, old debates on asylum, jurisdic-
tion, responsibility and burden sharing are intensifying. Yet while human tragedy is currently 
bringing refugee law and policy to the forefront of  global attention, this is a field that remains a 
lesser stepchild of  international law.

The claims made by migrants seeking protection under the 1951 Convention Relating to the 
Status of  Refugees (Refugee Convention) have created a staggering body of  state practice emerg-
ing from the interpretation by national courts of  what is the earliest universal human rights 
treaty.1 The first edition of  James Hathaway’s The Law of  Refugee Status, alongside Guy Goodwin-
Gill and Jane McAdam’s The Refugee in International Law, is one of  the essential texts on every 
refugee lawyer’s bookshelf.2 Now in its second edition, co-authored by Hathaway and Michelle 
Foster, The Law of  Refugee Status is likely to maintain its standing.

The authors acknowledge that, apart from its analytical framework, their book bears little 
resemblance to its predecessor. The dramatically revised second edition of  The Law of  Refugee 
Status provides a marker of  the broader transformation in international law that has occurred 
in the twenty-three years between the two editions. Most central among the developments 
in the intervening period is the role of  national courts, as they have increasingly been called 
upon to interpret international norms and treaties. The emerging body of  jurisprudence, while 
not authoritative outside the respective national jurisdictions, has become highly influential 
across borders as a result of  trans-judicial dialogue and as a result, one gathers, of  its increas-
ing accessibility with the shifting of  legal research from hard to digital and web-based sources. 
The authors highlight that The Law of  Refugee Status is not a compendium of  jurisprudence but, 
rather, a selective analysis of  case law. Hathaway and Foster aim to construct a comprehensive 
normative framework, using the voices of  national judges in their reasoned interpretation of  the 
refugee definition under the Refugee Convention.

One of  the pioneering aspects of  the first edition of  The Law of  Refugee Status was its demon-
stration that the twin pursuits of  enhancing protection and advancing research on international 
treaty regimes are mutually reinforcing. The second edition builds upon an expanding mosaic 
of  innovative international legal scholarship on the implementation of  the Refugee Convention. 
Yet the integration of  this scholarship into broader international legal discourse remains lim-
ited. Perhaps refugee law does not surface as much as one would anticipate in the mainstream 
of  international law because claims under the Convention for the recognition of  refugee status 
are made by individuals to contracting state parties. More importantly, obligations under the 
Refugee Convention are typically embedded in domestic immigration and administrative law. 
The vulnerability of  the Convention to interpretations distorted by the heated politics of  immi-
gration, combined with the human urgency attending to protection discussions, may mean that 
a significant part of  the deliberations on treaty interpretation within the field has been focused 
inward on refugee policy and practice. A consequence is that the scholarship that responds to 
the needs of  advocacy and training for lawyers and judges has found its place within specialized 

1 Convention Relating to the Status of  Refugees 1951, 189 UNTS 150.
2 J.C. Hathaway, The Law of  Refugee Status (1991); G.  Goodwin-Gill and J.  McAdam, The Refugee in 

International Law (3rd edn, 2007).
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journals and conferences rather than within wider international legal fora. An underlying 
theme of  this now substantial body of  research is the pervasive struggle to wrestle refugee and 
asylum law from the remit of  domestic immigration control and to bring it within the domain of  
international human rights protection.

In their concentration on the refugee definition codified in Article 1 of  the Refugee 
Convention, Hathaway and Foster provide probing and at times provocative discussions of  
many central international legal debates. The authors frame their analysis with a theory 
of  ‘principled’ treaty interpretation; centre their approach on the notion of  ‘trans-judicial 
communication’ stemming from Laurence Helfer and Anne-Marie Slaughter’s earlier work 
on supranational adjudication;3 adopt a human rights lens through which to explore the 
Refugee Convention’s definition of  a refugee by transposing human rights obligations across 
treaty regimes and present a mirror to the diverse range of  human rights violations in coun-
tries of  origin and the ways in which the law understands them across jurisdictions and 
over time.

One of  the intriguing aspects of  refugee law that Hathaway and Foster capture through 
their scrutiny of  domestic jurisprudence is the extent to which the dynamics of  the field reflect 
the changing frontiers of  international and human rights law more generally. The legal issues 
engaged by the Refugee Convention that are addressed in this book range from conceptions 
of  extra-territorial jurisdiction on the high and territorial seas or in airport ‘transit zones’ 
to understandings of  persecution that are based on grounds as diverse as sexual orientation 
or deprivation of  economic, social and cultural rights. The interpretation of  the Convention 
is even impacted by controversies at the cutting edge of  international criminal law, such as 
responsibility under the doctrine of  joint criminal enterprise. This is the inevitable consequence 
of  national judges engaging in the good faith implementation of  the Refugee Convention, 
which the authors argue requires a calibration of  international treaty and domestic statutory 
interpretation through the normative prism of  international human rights law.

In practice, this involves grafting the interpretation of  rights drawn from the main uni-
versal human rights treaties onto the refugee definition of  the Refugee Convention. A com-
pelling argument is made that this is now the process that informs modern refugee law, as 
the Convention is interpreted by domestic courts, the United Nations High Commissioner 
for Refugees (UNHCR), the European Court of  Human Rights and an array of  other interna-
tional, regional, state and civil society actors. Even if  the outcome of  many judgments in the 
selected jurisdictions may not converge with progressive expectations of  protection advocates, 
what is critical is that the underlying methodology of  courts has been to interpret the Refugee 
Convention within the context of  universal human rights regimes. By demonstrating how this 
process has been adopted by leading jurists, the study advances the legitimacy of  this interpre-
tive method. Given that national authorities have routinely applied the Convention through 
the lens of  domestic immigration legislation, Hathaway and Foster’s work offers a significant 
tool for domestic lawyers concerned with protecting the individuals they represent. For inter-
national lawyers concerned with matters more abstract, this approach provides additional 
evidence of  how norms converge across treaty regimes, not to mention across vertical and 
horizontal planes of law.

With almost 600 pages of  analysis of  jurisprudence, the second edition of  The Law of  
Refugee Status must be amongst the most expansive case studies of  treaty interpretation and 
state practice focused upon one article of  an international agreement. Since the entry into 
force of  the Refugee Convention seven decades ago, the untold number of  claims submitted for 

3 Helfer and Slaughter, ‘Towards a Theory of  Effective Supranational Adjudication’, 107 Yale Law Journal 
(1997) 273.
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refugee recognition under Article 1 of  the Convention call for interpretive guidance in order to 
apply international treaty norms to the ‘hard facts of  real cases’. The study is marked by a deep 
analysis of  jurisprudence in core jurisdictions rather than the breadth of  a more superficial 
survey of  state practice. The authors primarily focus on the core Anglo-American jurisdictions 
and the wider community of  commonwealth states, considering the case law of  the USA, the 
United Kingdom, Canada, Australia, New Zealand and, to a lesser extent, that of  some member 
states of  the European Union implementing the Refugee Qualification Directive.4 Additionally, 
there is a representative inclusion of  case law from South Africa, Korea, Japan and many other 
jurisdictions.

The book is structured around the core elements of  the refugee definition as it is set for-
ward in the Refugee Convention. The analytical framework is adapted to the definition in 
Article 1 of  the Convention, qualifying a refugee as someone who, ‘owing to a well-founded 
fear of  being persecuted for reasons of  race, religion, nationality, membership of  a particular 
social group or political opinion, is outside the country of  his nationality, and is unable to, 
or owing to such fear, is unwilling to avail himself  of  the protection of  that country’. Each 
chapter is dedicated to one of  the seven issues that the authors identify as needing to be 
addressed by decision makers prior to recognition or denial of  refugee status in accordance 
with the Convention, namely: (i) alienage; (ii) well-founded fear; (iii) serious harm; (iv) fail-
ure of  state protection; (v) nexus to civil and political status; (vi) needing protection and (vii) 
deserving protection.

While treaty interpretation in international law explores the vertical engagement between 
international legal instruments and their implementation by states, this work provides a strong 
reminder of  the importance of  the horizontal engagement of  courts in a dialogue with each 
other. For refugee scholarship, this critical dimension may be the collateral implication of  the 
absence of  a treaty-monitoring body that generates authoritative, fact specific and nuanced 
case law. The authors argue that, unlike other human rights treaty-monitoring bodies, the 
parameters of  supervisory functions of  the UNHCR as the guardian of  the Refugee Convention 
fall short of  the authority to mandate particular interpretations of  the Article 1 refugee defini-
tion, notwithstanding the fact that the UNHCR’s Executive Committee conclusions and pro-
tection guidelines are relied upon frequently by national authorities and courts. It is within a 
transnational judicial discourse that Hathaway and Foster have positioned their discussion, 
vividly tracing the fluid process whereby concepts are transported across jurisdictional bound-
aries. The exclusive focus on Article 1 of  the Convention in this exercise should attract, rather 
than deflect, the interest of  scholars engaged in research on trans-judicial communication in 
international and comparative law. As national courts are increasingly called upon to interpret 
international treaties and look towards their foreign counterparts for insights, such dialogue 
is likely to characterize the way in which international normative frameworks evolve through 
state practice.

In a period when refugees ‘test the souls’ of  the international community, the analysis in 
The Law of  Refugee Status operates in part within the legal limbo between lex lata and lex ferenda 
– the law as it is and the law as it might be. One is exposed to many reasoned and compas-
sionate interpretations of  a treaty whose object and purpose is fundamentally humanitarian. 
The approach of  ‘principled’ treaty interpretation that is advanced by the authors requires 
that the Refugee Convention be applied in line with the provisions of  Article 31 of  the Vienna 
Convention on the Law of  Treaties, with an emphasis on the humanitarian object and purpose 

4 EU Council Directive 2004/83 on minimum standards for the qualification and status of  third country 
nationals or stateless persons as refugees or as persons who otherwise need international protection and 
the content of  the protection granted, OJ L304/12, 30 September 2004.
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of  the agreement.5 As judges struggle to fill the interpretative lacunae of  a treaty that entered 
into force in 1954, examples of  the ‘principled’ interpretation of  the Convention display 
intricate and reasoned legal arguments in complex cases that arguably reflect the best of  the 
humanitarian judicial tradition. They do not capture the darker reality of  refugee recognition 
processes and the vastly different and compromised protection records of  many state parties 
to the Refugee Convention.

Some would argue that the proliferation of  accelerated procedures for claims that are deemed 
‘manifestly unfounded’, or from nationals of  ‘safe countries of  origin’ or those having transited 
through ‘safe third countries’, transform rather than compromise treaty norms. The stated 
objective of  Hathaway and Foster’s treatise is to construct a normative framework for the refugee 
definition, not to create an architecture that accommodates restrictionist legal precedents and 
the exclusionary state practices that they facilitate. The authors set forward their ‘principled’ 
approach within the school of  treaty interpretation that adapts to the nature of  human rights 
agreements as instruments embodying individual and not state rights. Hence, Hathaway and 
Foster adopt a ‘very narrow view of  the interpretative relevance’ of  state practice when national 
authorities or domestic courts interpret the Refugee Convention in a way that departs from the 
humanitarian objectives of  the treaty. If  Hathaway and Foster are correct, then their approach 
provides the response to the argument that restrictionist state practice is changing rather than 
breaking norms – an old argument that has tragic human consequences when applied to the 
Refugee Convention. Practitioners will likely continue to argue before courts for a human rights-
based approach to interpreting the Convention in their struggle to address the implications of  
questionable state practices that have the effect of  obstructing the recognition of  refugee status 
(note that under the Convention refugee status is declarative, not constitutive). The contribution 
of  Hathaway and Foster will equip them well when they argue their cases.

For specialists in human rights and refugee law, The Law of  Refugee Status is an essential and 
engaging text – essential because of  its cartography of  refugee jurisprudence that captures the 
changing and layered terrain of  the field; engaging because it includes both established and 
new perspectives that have come to be associated with its authors. The proposition that human 
rights treaties warrant an independent theory of  interpretation with a selective approach to 
the significance of  state practice is one that is attractive to advocates but will provoke extended 
debate by treaty law specialists.

The Refugee Convention remains the primary international legal mechanism for millions 
seeking protection from persecution, and the testing of  the souls of  members of  the interna-
tional community will continue amid calls for its good faith implementation. It is perhaps for this 
reason above all others that The Law of  Refugee Status warrants a close reading by international 
lawyers.

Rosemary Byrne 
Trinity College Dublin
Email: RBYRNE@tcd.ie
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5 Vienna Convention on the Law of  Treaties 1969, 1155 UNTS 331.
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