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Arnaud de Nanteuil. Droit International de l’investissement. Paris: Editions 
A. Pedone, 2014. Pp. 431. €33. ISBN: 978-2233007308.

There clearly is no dearth in publications dealing with the burgeoning field of  international 
investment law. And one might wonder whether another handbook is needed on the subject. Yet 
Arnaud de Nanteuil’s Droit International de l’investissement has certain features that make the 
book of  particular interest. Notably, it constitutes the first francophone handbook exclusively 
dedicated to international investment law. Of  course, this does not imply that international 
investment law has until recently been absent in the French-speaking part of  the world – quite 
the contrary. International investment law has attracted much attention in francophone schol-
arship for many years. Prosper Weil was one of  the first scholars to discuss in detail the ques-
tion of  ‘internationalization’ of  contracts in his Hague Academy lecture published in 1969,1 
and scholars such as Bernard Audit, Geneviève Burdeau, Patrick Juillard, Charles Leben and 
Brigitte Stern have also written on international investment law in recent years.2 In France, as 
elsewhere, investment law has been addressed within the broader framework of  international 
economic law.3 Yet, in contrast to the availability of  several important treatises and handbooks 
on international investment law in English,4 no francophone scholar has yet endeavoured to 
undertake writing a handbook in French.

The second reason why the book under review deserves attention, as the author himself  
explains (at 5ff.), are the special features of  international investment law that transcend the 
customary public/private law divide that has traditionally operated as a methodological division 
of  legal research and practice in France and elsewhere. Arnaud de Nanteuil notes that because 
of  the presence of  both public and private law elements in this field of  the law, it evidences a 
certain ‘hybridity’ and, therefore, does not really fit into the public or private law categories that 
have traditionally been important in France and elsewhere.

Third, the author takes a specific perspective on international investment law informed by his 
particular intellectual and professional background (at 7). De Nanteuil straightforwardly admits 
having been – and still being – inspired by ‘son maître’, Charles Leben (at 7). Such inspiration is 

1 Weil, ‘Problèmes relatifs aux contrats passés entre un état et un particulier’, 128 Recueil des cours de 
l’Académie de droit international (RCADI) (1969) 95. See also Prosper Weil, ‘Droit international et contrat 
d’Etat’, in Mélanges offerts à Paul Reuter: le droit international: unité et diversité (1981) 549.

2 Stern, ‘Trois arbitrages, un même problème, trois solutions: les nationalisations pétrolières libyennes 
devant l’arbitrage international’, Revue de l’arbitrage (1980) 3; Stern, ‘Le consentement à l’arbitrage 
CIRDI en matière d’investissement international: que disent les travaux préparatoires?’, in Souveraineté 
étatique et marchés internationaux à la fin du XXe siècle. À propos de 30 ans de recherche du CREDIMI. Mélanges 
en l’honneur de Philippe Kahn (2000) 491; Audit, ‘L’arbitrage international et les contrats d’État: Bilan 
et perspectives’, in Centre d’étude et de recherche de droit international et de relations internationales, 
L’arbitrage transnational et les contrats d’État (1987); Juillard, ‘L’évolution des sources du droit des inves-
tissements’, 250 RCADI (1994) 9; Burdeau, ‘Nouvelles perspectives pour l’arbitrage dans le contentieux 
économique intéressant les Etats’ 1 Revue de l’arbitrage (1995) 37; Leben, ‘La responsabilité international 
de l’État sur le fondement des traités de promotion et de protection des investissements’, 50 Annuaire 
français de droit international (2004) 694; Charles Leben (ed.), Le contentieux arbitral transnational relatif  à 
l’investissement: Nouveaux développements (2006).

3 See, e.g., Patrick Daillier, Habib Ghjerari and Albert de Geouffre de la Pradelle, Droit de l’économie interna-
tionale (2003), at 1120; Habib Gherari, Droit international économique, vol. 2: Le système monétaire interna-
tional public, l’investissement étranger (2013).

4 See, e.g., Campbell McLachlan, Laurence Shore and Matthew Weiniger, International Investment 
Arbitration: Substantive Principles (2008); Andrew Newcombre and Lluis Paradell, Law and Practice of  
Investment Treaties: Standards of  Treatment (2009); Jeswald W.  Salacuse, The Law of  Investment Treaties 
(2009); M. Sornarajah, The International Law on Foreign Investment (3rd ed., 2010); Rudolf  Dolzer and 
Christoph Schreuer, Principles of  International Investment Law (2nd edn, 2012).
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notable, for instance, in de Nanteuil’s discussion and endorsement of  the theory of  ‘internation-
alization’ of  state contracts (at 32ff.) and more generally in the idea that international invest-
ment law – covering both states contracts and the customary and conventional international 
investment law norms – forms an integral part of  general international law.5

Droit International de l’investissement is structured in four parts, dedicated respectively to 
sources, actors, dispute settlement and the substantive protection of  foreign investors. The four 
parts are preceded by a preliminary chapter on ‘the birth’ of  international investment law. The 
book, being a handbook, aims to be a general synthesis of  the state of  the law and thus does not 
engage in detail with specific developments or controversies in international investment law (at 
7). The preliminary chapter discusses in its first section the roots of  international investment law 
in the protection of  aliens in international law, the mechanism of  diplomatic protection – both 
its principles and weaknesses in relation to the efficient protection of  foreign investors – the vari-
ous ‘claims commissions’ set up at the end of  the 19th century and early 20th century after civil 
wars and revolutions6 and the rise of  international arbitration to settle disputes.

The second section addresses the growth of  state contracts. The author discusses the latter 
at length and seems to endorse the idea that state contracts are subjected to international law, 
the so-called ‘internationalization’ of  contract doctrine.7 Such a conception explains how the 
relations between foreign investors and host states have come within the ambit of  international 
law (at 29). This discussion is interesting, especially as it concerns the applicable law and stabil-
ization or intangibility clauses that remain relevant today, but, overall, it is mainly of  histori-
cal importance. In the end, what counts is the applicable law clause contained in the contract, 
which in the majority of  the cases reveals that they are governed by domestic law (at 37ff.), very 
often of  the host state, occasionally coupled with international law.8 Contemporary investment 
contracts almost never provide for the exclusive application of  international law. I am not con-
vinced, therefore, of  the need to spend much thought on this question. The third section then 
addresses the ‘rise’ of  bilateral investment treaties and the ‘birth’ of  the contemporary invest-
ment law regime, including the decision of  the arbitral tribunal in AAPL v.  Sri Lanka, which 
was the first tribunal established on the basis of  a dispute settlement provision contained in an 
investment treaty that provided foreign investors direct access to arbitration under the ICSID 
Convention.9

The first part of  the book is dedicated to the sources of  international investment law. Chapter 1 
discusses domestic sources, such as domestic investment legislation or ‘investment codes’. Prior 
to the bilateral investment treaties network, de Nanteuil explains, domestic legislation provided 
protection to foreign investors that, coupled with international law norms governing the pro-
tection of  aliens, has influenced the contemporary standards of  treatment in international 
investment law (at 53–54). According to the author, this development justifies a discussion of  

5 Cf. Leben, ‘Hans Kelsen and the Advancement of  International Law’, 9(2) European Journal of  International 
Law (1998) 287; Leben, ‘La responsabilité international de l’État sur le fondement des traités de promo-
tion et d eprotection des investissements’, 50 Annuaire français de droit international (2004) 683.

6 Such as the Mixed Claims Commission (United States–Germany), the Mixed Claims Commission (Great 
Britain–Venezuela), the Mixed Claims Commission (Italy–Venezuela) and the General Claims Commission 
(Mexico–United States).

7 Weil, ‘Droit international et contrat d’Etat’, in Mélanges offerts à Paul Reuter: Le droit international: unité et 
diversité (1981) 562; Mann, ‘The Theoretical Approach towards the Law Governing Contracts between 
States and Private Persons’, 11 Revue Belge de Droit International (1975) 2, at 563.

8 Dumberry, ‘International Investment Contracts’, in Tarcisio Gazzini and Eric De Brabandere (eds), 
International Investment Law. Sources of  Rights and Obligations (2012) 215, at 223ff.

9 Asian Agricultural Products Ltd. v. Republic of  Sri Lanka – Award (AAPL v. Sri Lanka), 27 June 1990, ICSID 
Case no. ARB/87/3; Convention on the Settlement of  Investment Disputes between States and Nationals 
of  Other States 1965, 575 UNTS 159.
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domestic law. The author also addresses internal public authority responsibility and account-
ability mechanisms in France, the USA, the United Kingdom, Germany and Argentina, which 
is useful since such an analysis is often neglected in investment law treatises.10 Internal public 
authority responsibility and accountability mechanisms include, besides the host State’s con-
tractual responsibility in case of  a breach of  investment contract, the fault-based extra-con-
tractual responsibility of  the state and the public authorities under domestic law – for example, 
in the case of  legislation adopted in contravention of  the state’s international obligations (at 
68–71). Such responsibility is a responsibility under domestic law, as opposed to the respon-
sibility of  the state for internationally wrongful acts, and will often result in claims before the 
administrative courts and tribunals in the host state. At the same time, one may wonder if  the 
legal frameworks analysed are the most relevant, considering that France, the USA, the United 
Kingdom and Germany are not the most common respondent states in investment disputes.

The second chapter then discusses the traditional sources of  international investment law – 
treaties, customary law, general principles, jurisprudence and the subsidiary sources of  Article 
38 of  the Statute of  the International Court of  Justice.11 The section on treaties covers bilateral 
investment treaties and regional treaties, sectoral treaties such as the Energy Charter Treaty as 
well as, quite unusually, other instruments that are not primarily concerned with investment 
protection, such as the World Trade Organization agreements, European Union law and the 
European Convention on Human Rights.12 This all may seem surprising, yet it functions as a 
useful reminder that investment law does not operate in a legal void and, indeed, bears many 
similarities and has many connections with other fields of  international law. The second section 
of  this chapter addresses customary law and notably the tricky question of  the legal nature of  
the international minimum standard of  treatment. Customary law, indeed, is limited to substan-
tive law questions and secondary legal norms such as those governing treaty interpretation and 
does not (yet) encompass procedural rights of  foreign investors. In this respect, it is notable that 
de Nanteuil launches the idea that the interpretation of  the consent to arbitration expressed by 
a state in an arbitration clause in an investment treaty, constituting an ‘offer to arbitrate’ by the 
state, which may then be accepted by the foreign investor,13 may be a rule of  customary law (at 
115). This idea is peculiar, and in fact difficult to follow, since what is at stake is the interpreta-
tion of  the consent expressed in a treaty clause. I do not see any customary norm in this rule.

The third chapter engages with the interplay between these different sources, notably interna-
tional law and domestic legislation. Attention is paid to the corrective or complementary func-
tion of  international law, as mentioned earlier. The second section of  this chapter addresses the 
fundamental, yet thorny and highly debated, question of  how to distinguish treaty claims from 
contract claims, including the operation of  umbrella clauses. I consider this to be in essence a 
question of  jurisdiction of  arbitral tribunals rather than one of  sources (as it is discussed for the 
most part by the author; at 142ff.) since the distinction will determine which issues an arbitral 
tribunal may decide. It has little to do with how international treaties governing the protection 
of  foreign investment relate to domestic law and contracts in general. As a consequence, this 
section might have been better included in the second part of  the book, which deals with arbitra-
tion. In this part, the author hints at this question and discusses the consequences of  consent to 
arbitration contained in treaties, contracts and domestic legislation (at 247ff.).

10 See, e.g., Rudolf  Dolzer and Christoph Schreuer, Principles of  International Investment Law (2nd edn, 2012). 
See, however, Jeswald W. Salacuse, The Three Laws of  International Investment: National, Contractual, and 
International Frameworks for Foreign Capital (2013).

11 Statute of  the International Court of  Justice 1945, 1 UNTS 993.
12 Energy Charter Treaty 34 ILM 360 (1995); Convention for the Protection of  Human Rights and 

Fundamental Freedoms 1950, 213 UNTS 221.
13 Which indeed originates from the case AAPL v. Sri Lanka, supra note 9, para. 246ff.
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The second part of  the book on actors is divided into two chapters: ‘the investor’ and ‘the 
state’. Despite its title, the first chapter on the ‘investor’ does not discuss the investor as ‘an 
actor’ of  international investment law, as does Muthucumaraswamy Sornarajah, for example, 
in his handbook.14 It analyses the definition of  ‘investment’ and ‘investor’ both in treaties and 
arbitral practice and thus addresses the question of  who benefits from the protection of  invest-
ment treaties and which investments are covered. These questions determine the jurisdiction 
ratione personae and ratione materiae of  arbitral tribunals, which is reflected in the very first sec-
tion discussing the so-called ‘double-barrel’ test applied to the jurisdiction of  arbitral tribunals 
established under the ICSID Convention. Indeed, under the ICSID Convention, the jurisdiction 
of  an arbitral tribunal is established by reference both to the requirements of  Article 25 of  
the ICSID Convention and to those set by the applicable investment treaty. The title ‘actors’ 
is somewhat misleading in that it presages a discussion, more broadly, on the various play-
ers in the international investment law field. The second chapter, entitled ‘the State’, deals 
with questions such as consent to arbitration (section 1)  and attribution (section 2). Here 
again, I had expected a different approach based on the title, and one could have imagined the 
inclusion of  these questions in the first and third parts of  the book. However, this may well be 
a semantic discussion, and it does not detract from the quality of  the analysis contained in 
this part.

The third part of  the book is devoted to dispute settlement and is divided into two chapters. 
The first chapter concerns institutional questions, tracing the functions of  the International 
Centre for Settlement of  Investment Disputes (ICSID) as an institution and other arbitral insti-
tutions and ad hoc arbitration. The more interesting aspect of  this part is the second chapter, 
which analyses the general procedural aspects of  investment arbitration. Next to a preliminary 
section, which discusses the ‘survival’ – albeit limitedly – of  interstate arbitration in interna-
tional investment law (at 228), the first section discusses in detail the referral to arbitral tribu-
nals (‘la saisine du tribunal arbitral’), such as pre-arbitration conditions and the institution of  
proceedings through a request for arbitration. The general statement by the author that the 
principle of  prior negotiation is well established in general international law, while this is not 
the case in ‘transnational litigation’ (at 232) seems exaggerated. Indeed, in a number of  cases, 
the International Court of  Justice has not found any general obligation to negotiate unless there 
exists a lex specialis. Thus, the existence of  a customary norm to that effect should not be claimed 
lightly.15 More generally, the questions addressed in this section should have been discussed in 
connection with questions of  admissibility and jurisdiction. Yet the author does not link pre-
arbitration requirements to admissibility and jurisdiction.

The second section of  this chapter is entitled conduct of  proceedings. Here again, even though 
the title indicates a rather practical overview of  the various stages in the proceedings, the section 
focuses on fundamental questions such as admissibility and the jurisdiction ratione voluntatis, 
materiae and tepmoris of  arbitral tribunals. The ‘practical’ side of  the proceedings is only dis-
cussed in the second part of  this section. Here too I disagree with some of  the author’s state-
ments. The question of  ‘capacity to act’ (‘capacité pour agir’) is presented as a question relating to 
admissibility (at 244) rather than as a question of  jurisdiction ratione personae. Such a point of  
view may be defended, of  course, but the author does not offer any justification for this position. 
Moreover, it is at odds with the general view on the question.16 Admissibility basically implies, as 
noted by the International Court of  Justice, that ‘even if  the Court has jurisdiction and the facts 
stated by the applicant State are assumed to be correct, [there are] nonetheless reasons why the 

14 M. Sornarajah, The International Law on Foreign Investment (3rd edn, 2010), at 60ff.
15 For a discussion, see Karel Wellens, Negotiations in the Case Law of  the International Court of  Justice: 

A Functional Analysis (2014), at 99ff.
16 Rudolf  Dolzer and Christoph Schreuer, Principles of  International Investment Law (2nd edn, 2012), at 249.
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Court should not proceed to an examination of  the merits.’17 It is therefore difficult to see how an 
investor not meeting the definition of  ‘investor’ contained in the investment treaty that grants 
jurisdiction to the arbitral tribunal can be a question of  admissibility. Finally, quite paradoxically, 
the author acknowledges that this question is decided only rarely at the admissibility stage (at 
244). Section 3 addresses the recognition and enforcement of  the arbitral award, distinguishing 
between ICSID and non-ICSID arbitral awards, requests for interpretation and revision and the 
rules relating to state immunity.

The fourth and final part is entirely dedicated to substantive investment law. A preliminary 
chapter addresses the question of  admissibility of  investments, which is usually not covered by 
international investment agreements, and the rights of  establishment that one finds in the treaty 
practice of  certain states (notably the USA and Canada), which aim not only at the protection of  
foreign investment but also at a (limited) liberalization. The first chapter is entitled ‘La protection 
par renvoi’ and covers those substantive treaty standards that are considered to be ‘relative’ or 
‘contingent’ in that they offer protection by reference to how other investments and/or investors 
are treated: national treatment and most-favoured-nation treatment. A short discussion on the 
general anti-discrimination clauses found in some investment treaties is also included. These, as 
de Nanteuil also points out, are not really necessary, as their content is generally understood to 
be covered by the fair and equitable treatment (FET) standard.

The second chapter in this section discusses the ‘absolute’ standards of  treatment, particu-
larly FET, including its relation to the international minimum standard under customary law. 
The author distinguishes between the ‘traditional’ contents of  the FET standard, which basically 
are the elements of  the international minimum standard and then ‘new’ elements of  the FET 
standard, such as the legitimate expectations of  foreign investors. The second section addresses 
protection against expropriation (both the norms regulating direct and indirect expropriation), 
and the third section pertains to full protection and security. I missed here a discussion, even if  
briefly, of  the link between this standard of  treatment and the minimum standard. The fourth 
section tackles free transfer of  capital; while the fifth section addresses performance require-
ments and the sixth section focuses on compensation for losses in cases of  armed conflict.

The third – and very short – chapter of  the fourth part contains interesting elements relating 
to investment guarantees and insurances. The author discusses the two main investment guar-
antee mechanisms: the overseas private investment corporation and the multilateral investment 
guarantee agency. This is not something one typically finds in investment law handbooks, and 
I have found its inclusion here very enriching.

The fourth chapter deals with general exceptions to investment protection. It basically 
engages in a discussion and overview of  what is generally referred to as ‘non-precluded mea-
sures’ clauses and more specific questions relating to exceptions in relation to the ‘right to 
regulate’ and circumstances precluding wrongfulness, in particular, necessity, which has, as is 
known, triggered much interest and controversy in investment treaty arbitration. 

On a more practical side, the book exhibits useful short bibliographies after each section. It 
also contains a useful index and a list of  cited cases with pinpoints to the place of  citation. At the 
same time, the author obviously has chosen to avoid footnotes altogether, which may be justified 
by the fact that it is a ‘handbook’, but which inevitably implies that one only finds limited direct 
references to scholarship on particular questions and that case law is referred to through in-text 
citations.

17 Case Concerning Oil Platforms (Iran v. United States of  America), ICJ Reports (2003) 161, para. 29. See also 
Hugh Thirlway, ‘The Law and Procedure of  the International Court of  Justice 1960–1989 (Par Eleven)’, 
71 British Year Book of  International Law (2000) 71, at 74–75; and in relation to investment law Eric De 
Brabandere, ‘Good Faith, Abuse of  Process, and the Initiation of  Investment Treaty Claims’, 3(3) Journal 
of  International Dispute Settlement (2012) 613.
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It is difficult to critically review a handbook in that the author does not advance a strong 
argument but generally describes the state of  knowledge of  the field. Yet handbooks differ in 
approach, structure, objective and substantive content, reflecting the author’s own approach 
to the respective subject. The book under review offers a holistic perspective of  international 
investment law, placing it within a broader international and domestic law context. It defi-
nitely has its place among the existing textbooks, and the author’s effort to systematize the 
field is commendable. Compared to the majority of  the other textbooks and handbooks, it 
is, in fact, one of  the most systematic accounts of  international investment law. Moreover, 
it includes frequently neglected issues such as investment guarantees, thereby confirming 
the author’s attempt to provide the reader with a comprehensive overview of  international 
investment law.

This approach is coupled with a clear objective to present international investment law as 
a structured sub-system of  law. This book is not a (dry) restatement or enumeration of  the 
rules governing foreign investment. It provides, at times, critical and substantive insights. Yet 
at certain points, this approach may seem exaggerated, and the book consequently becomes 
over-synthetic and over-structured. I have sometimes found the adopted structure to be too 
complex for the purpose of  a handbook. International investment law in certain respects is 
nothing more than a (dry) list of  rules and principles, and every attempt to systematize it 
may unduly and artificially obfuscate the rules. As explained earlier, by virtue of  the struc-
ture, issues are occasionally somewhat artificially torn apart and discussed in several distinct 
chapters. This intricate structure may be difficult to grasp for some readers, especially in the 
Anglo-Saxon world. It is hoped that it will mature over the years and be simplified in subse-
quent editions.

Eric De Brabandere 
Associate Professor of  International Law, Grotius  
Centre for International Legal Studies, Leiden University;  
Attorney-at-Law at the Brussels Bar.
Email: e.de.brabandere@law.leidenuniv.nl
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Stephen Allen. The Chagos Islanders and International Law. Oxford: Hart 
Publishing, 2014. Pp. xx + 315. £50. ISBN: 9781849462655.

The tale of  the Chagos Archipelago (British Indian Ocean Territory, BIOT) raises a wide spec-
trum of  transnational legal questions, all across the fields of  human rights, environment and 
disarmament. Last-born of  the Empire’s colonies, the BIOT was established – and systematically 
depopulated – for the sole purpose of  accommodating a strategic US military base during the 
Cold War years in 1965–1966.1 The territory has since generated extensive litigation in the 
national courts of  the United Kingdom (UK) and the USA as well as proceedings in the European 

1 British Indian Ocean Territory Order of  8 November 1965, Statutory Instruments [1965] No. 1920, 
amended by Statutory Instruments [1968] No. 111; UK–US Agreement on the Availability for 
Defence Purposes of  the British Indian Ocean Territory 30 December 1966, 603 UNTS 273, supple-
mented by exchanges of  notes 1972–2004. Yet, the military facility on the principal Chagos atoll of  
Diego Garcia (one of  the strategically most important American bases overseas) has remained ‘virtu-
ally unknown in the US’. N. Chomsky, Hegemony or Survival: America’s Quest for Global Domination 
(2004), at 162.
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