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It is difficult to critically review a handbook in that the author does not advance a strong 
argument but generally describes the state of  knowledge of  the field. Yet handbooks differ in 
approach, structure, objective and substantive content, reflecting the author’s own approach 
to the respective subject. The book under review offers a holistic perspective of  international 
investment law, placing it within a broader international and domestic law context. It defi-
nitely has its place among the existing textbooks, and the author’s effort to systematize the 
field is commendable. Compared to the majority of  the other textbooks and handbooks, it 
is, in fact, one of  the most systematic accounts of  international investment law. Moreover, 
it includes frequently neglected issues such as investment guarantees, thereby confirming 
the author’s attempt to provide the reader with a comprehensive overview of  international 
investment law.

This approach is coupled with a clear objective to present international investment law as 
a structured sub-system of  law. This book is not a (dry) restatement or enumeration of  the 
rules governing foreign investment. It provides, at times, critical and substantive insights. Yet 
at certain points, this approach may seem exaggerated, and the book consequently becomes 
over-synthetic and over-structured. I have sometimes found the adopted structure to be too 
complex for the purpose of  a handbook. International investment law in certain respects is 
nothing more than a (dry) list of  rules and principles, and every attempt to systematize it 
may unduly and artificially obfuscate the rules. As explained earlier, by virtue of  the struc-
ture, issues are occasionally somewhat artificially torn apart and discussed in several distinct 
chapters. This intricate structure may be difficult to grasp for some readers, especially in the 
Anglo-Saxon world. It is hoped that it will mature over the years and be simplified in subse-
quent editions.
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The tale of  the Chagos Archipelago (British Indian Ocean Territory, BIOT) raises a wide spec-
trum of  transnational legal questions, all across the fields of  human rights, environment and 
disarmament. Last-born of  the Empire’s colonies, the BIOT was established – and systematically 
depopulated – for the sole purpose of  accommodating a strategic US military base during the 
Cold War years in 1965–1966.1 The territory has since generated extensive litigation in the 
national courts of  the United Kingdom (UK) and the USA as well as proceedings in the European 

1 British Indian Ocean Territory Order of  8 November 1965, Statutory Instruments [1965] No. 1920, 
amended by Statutory Instruments [1968] No. 111; UK–US Agreement on the Availability for 
Defence Purposes of  the British Indian Ocean Territory 30 December 1966, 603 UNTS 273, supple-
mented by exchanges of  notes 1972–2004. Yet, the military facility on the principal Chagos atoll of  
Diego Garcia (one of  the strategically most important American bases overseas) has remained ‘virtu-
ally unknown in the US’. N. Chomsky, Hegemony or Survival: America’s Quest for Global Domination 
(2004), at 162.
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Court of  Human Rights2 and an arbitration under Annex VII of  the Convention on the Law of  
the Sea (UNCLOS).3

Stephen Allen, senior lecturer at the University of  London’s Queen Mary College, has long 
followed and commented on legal developments in the Chagos cases as an observer. The focus 
of  his attention remains the plight of  the native Chagossians, a small Kreol-speaking people of  
African and Malgasy origin, whose exile (mainly to Mauritius, the Seychelles and the UK) has 
lasted for more than 40 years. The first two chapters of  the book summarize and analyse the 
unsuccessful attempts by the Chagos islanders to seek judicial redress for their expulsion. Their 
case ultimately turned on the continuing force of  19th-century imperial law (the Colonial Laws 
Validity Act) under which the BIOT was created, versus the islanders’ right of  abode, which was 
effectively abolished in 1971, restored in 2000 and re-abolished in 2004 by simple executive 
orders-in-council under ‘royal prerogative powers’.4 In 2008, a narrow three-to-two majority 
of  the House of  Lords’ Appellate Committee upheld the legitimacy of  this Victorian remnant 
of  colonial law-making (characterized as an ‘anachronistic survival’ in the scathing dissent by 
Lord Justice Bingham).5

In light of  Stephen Allen’s comprehensive and well-researched presentation of  the case his-
tory under UK constitutional law and the European Convention on Human Rights, it is all the 
more regrettable that there are no references to the islanders’ parallel (and equally unsuccessful) 
action for damages in the US federal courts under the Alien Tort Claims Act.6 In dismissing their 
action, the District of  Columbia Court of  Appeal in 2006 (Justice Janice R. Brown’s first decision 
after her appointment by President George W. Bush) had declared the establishment of  the joint 
US/UK Chagos military base on the atoll of  Diego Garcia a ‘political question’, adjudication of  
which would ‘require the court to judge the validity and wisdom of  the Executive’s foreign policy 
decisions’.7

Chapters 3 and 4 narrate the history of  the ‘excision’ of  the BIOT from the crown colony of  
Mauritius, as part and parcel of  the latter’s gradual accession to independence in 1964–1968. 
On the basis of  the Foreign Office’s archive documents, some of  which have only recently become 
publicly available, Allen sheds light on the decisive personal roles played by British and Mauritian 
politicians in the negotiations at the 1965 Lancaster House ‘constitutional conference’ – albeit 
without any consultation with the local Chagos population by either side – eventually leading 
up to full Mauritian independence, at the price of  what in one of  the documents was bluntly 

2 ECtHR, Chagos Islanders v.  UK, Appl. 35622/04, Judgment of  11 December 2012, (2013) 56 EHRR 
SE15. See Monaghan, ‘The Chagossians Go to Strasbourg: Convention Rights and the Chagos Islands: 
Chagossian Islanders v.  United Kingdom’, 3 European Human Rights Law Review (2013) 314; Sand, ‘The 
Chagos Archipelago Cases: Nature Conservation between Human Rights and Power Politics’, 13 Global 
Community Yearbook International Law and Jurisprudence (2013) 125, at 135.

3 Chagos Marine Protected Area Arbitration (Mauritius v.  United Kingdom), Award, Permanent Court of  
Arbitration, MU-UK_20150318, available at http://111.pca-cpa.org/showpage.asp?pag_id=1429 (last 
visited 12 May 2015).

4 Colonial Laws Validity Act, 28  & 29 Vict., 1865, c.  63. Poole, ‘The Royal Prerogative’, 8 International 
Journal of  Constitutional Law (2001) 146.

5 R. (Bancoult) v. Secretary of  State for Foreign and Commonwealth Affairs (No. 2), [2008] UKHL 61 (2010) 
138 ILR 628, at para. 69. An application to overturn the decision is currently pending before the UK 
Supreme Court.

6 Alien Tort Claims Act of  1789, 28 USC 1350.
7 Bancoult et  al. v.  McNamara et  al., 445 F.3rd 427 (DC Cir. 2006), certiorari denied, 127 Sup. Ct. 1225 

(2007). See the critical anonymous case note on the ‘murky’ political question doctrine,’Federal Courts: 
Political Question Doctrine’, 120 Harvard Law Review (HLR) (2007) 867, citing Bork, J., concurring in 
Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 803, n. 8 (DC Cir. 1984); Fallon, ‘The Core of  an Uneasy 
Case for Judicial Review’, 121 HLR (2008) 1694; T. Franck, Political Questions/Judicial Answers: Does the 
Rule of  Law Apply to Foreign Affairs? (1992).
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labelled the ‘sale’ of  the archipelago,8 with funding provided by the US government under a secret 
diplomatic side note.9 The subsequent depopulation of  the territory is well documented.10 When 
a UK ‘marine protected area’ was later proclaimed in the 200-mile zone surrounding the military 
base,11 confidential US embassy cables disclosed by Wikileaks revealed that one of  its underlying 
purposes was to prevent the islanders from returning.12 The proclamation has been challenged by 
the Chagossians in a further case now pending before the UK Supreme Court13 and by Mauritius 
in a maritime arbitration case under the auspices of  the Permanent Court of  Arbitration.14

Chapters 5 and 6 constitute the analytical core of  the book, which really is a discourse on 
the principle of  self-determination – ‘first and foremost of  all human rights’, in the terms of  
historian Jörg Fisch15 – in the context of  decolonization in the United Nations framework and 
the evolution of  the uti possidetis rule. After elaborate discussion of  UN General Assembly 
Resolutions 1514 (XV), 1541 (XV), 2066 (XX) and related jurisprudence of  the International 
Court of  Justice in the Namibia and Western Sahara opinions, Allen reaches the conclusion that 
at the time of  its excision from Mauritius in 1965, the BIOT did indeed meet the criteria of  a 
non-self-governing territory under Chapter XI of  the UN Charter (with a permanent popula-
tion, contrary to deceptive statements by UK diplomats).16 And while ‘it cannot be said with 
certainty’ that the population’s right of  self-determination had already become binding on the 
UK as customary international law at that time,17 it did become so at the latest with the advent 
of  Resolution 2625 (XXV) in 1970,18 when many of  the indigenous Chagossians still resided in 
the islands (most were deported between 1971 and 1973).

The concluding seventh chapter is an impassioned plea (as impassioned, that is, as a well-man-
nered British lawyer can get) for recognition of  the Chagossians as a distinct indigenous ‘people’ 
entitled to international protection of  its right to self-determination under the UN Charter and 
applicable human rights instruments.19 Rather than belabouring the vexed UK–Mauritius sov-
ereignty dispute, the author advocates a reconsideration of  the UN General Assembly’s initial 
failure (labelled ‘a mistake’ at 6) to list the BIOT as a non-self-governing colonial territory,20 and 

8 Mauritian Accountant General’s Report for Financial Year 1965/66 (L IV/4), cited by Stephen Allen, The 
Chagos Islanders and International Law (2014), at 95.

9 Note from US Ambassador D.K.E. Bruce to UK Foreign Secretary G. Brown, Note No. 26, 30 December 
1966, declassified in 2005 (UK National Archives FO 93/8/401); see also US General Accounting Office, 
Financial and Legal Aspects of  the Agreement on the Availability of  Certain Indian Ocean Islands for Defense 
Purposes, B-184915 (1976).

10 Snoxell, ‘Anglo/American Complicity in the Removal of  the Inhabitants of  the Chagos Islands’, 37 
Journal of  Imperial and Commonwealth History (2009) 127; Gifford and Dunne, ‘A Dispossessed People: 
The Depopulation of  the Chagos Archipelago 1965–1973’, 20 Population, Space and Place (2014) 37.

11 British Indian Ocean Territory Proclamation No. 1 of  2010 (1 April 2010).
12 ‘US Embassy Cables: Foreign Office Does Not Regret Evicting Chagos Islanders’, The Guardian (2 December 

2010).
13 Application for leave to appeal lodged in February 2015 against the judgment by the Court of  Appeal in R. 

(Bancoult) v. Secretary of  State for Foreign and Commonwealth Affairs (No. 3), [2014] EWCA Civ 708, which 
had upheld the legality of  the proclamation, excluding the leaked embassy cables as inadmissible evidence.

14 See notes 28–29 in this review.
15 Fisch, ‘Peoples and Nations’, in B. Fassbender and A. Peters (eds), The Oxford Handbook of  the History of  

International Law (2012) 27, at 45.
16 Allen, supra note 8, at 5–6.
17 Allen, supra note 8, at 246–247.
18 Declaration on Principles of  International Law Concerning Friendly Relations and Co-operation among 

States in Accordance with the Charter of  the United Nations, GA Res. 2625, UN Doc. A/8082, 24 October 
1970.

19 Along the same lines, see M.M. Ticu, Chagos: Where International Law Stops (Thesis, Utrecht University, 
2012).

20 Allen, supra note 8, at 282–283.
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the consequential affirmation of  the responsible administering state’s duty to facilitate self-gov-
ernment, possibly including support for ‘a right to a publicly funded resettlement programme’.21

In a comparative perspective, among the role models explicitly cited by the UK Foreign Office 
prior to its proclamation of  the BIOT ‘marine protected area’ were the ‘marine national monu-
ments’ created by former US President George W. Bush in January 2009 in the exclusive eco-
nomic zones surrounding some strategic US military bases in the Pacific – the island of  Guam in 
particular.22 There is, however, an important difference between the status of  the resident Guam 
islanders (the indigenous Chamorro population of  the Mariana Islands) and of  the Chagossians. 
The US government regularly includes Guam in its annual reports to the UN General Assembly’s 
Special Political and Decolonization Committee, in fulfilment of  its continuing obligations under 
Article 73 of  the UN Charter.23 By contrast, the UK has persistently refused to report to the 
United Nations on the Chagos Islands, ‘by reason of  the absence of  any permanent population’24 
(having depopulated the entire archipelago in 1968–1973).

In view of  growing parliamentary and media criticism, generated in part by a Chagos Islands 
(BIOT) All-Party Parliamentary Group established in 2008, the Foreign and Commonwealth 
Office has since commissioned a new feasibility study for BIOT resettlement, including consulta-
tions with the Chagossian communities in exile and other ‘stakeholders’. The report of  the study, 
published on 10 February 2015, finds that there are no fundamental legal obstacles that would 
prevent a resettlement of  the BIOT and recommends, inter alia:

•	 	immediate	amendment	of 	the	constitutional	framework	and	immigration	ordinances	and	the	
BIOT Immigration Order 2004 to allow Chagossians to resettle and live on designated areas 
of  the BIOT;

•	 	amendment	of 	the	Fisheries	(Conservation	and	Management)	Ordinance	2007	and	related	Stat-
utory Instruments from 2007 to allow for at least artisanal fishing for a resettling population;

•	 	extension	to	the	BIOT	of 	the	European	Convention	on	Human	Rights	including	the	right	to	
individual petition, in addition to the International Covenant on Civil and Political Rights and

•	 establishment	of 	a	temporary	consultative	body	for	Chagossians	and	other	interested	parties,	
perhaps based on a conference of  representatives, until a more permanent consultative struc-
ture can be agreed and established by constitution or local Ordinance.25

While the focus of  the feasibility study was on the financial costs of  various resettlement options, 
one of  the uncertainty factors also discussed was global climate change. Although data on sea 
level rise in the Chagos are still disputed, the US Navy has already embarked on a US $30 mil-
lion construction project for ‘shoreline revetment’ at its Diego Garcia base, including shipment 
of  some 40,000 tons of  rock material from Mauritius – notwithstanding warnings by scientists 
against the risks of  a potential ecological ‘time bomb’; that is, the spread of  invasive alien plant 
species via dirt-contaminated rocks.26 Ironically perhaps, such risks raise yet another analogy 

21 Ibid., 248.
22 Presidential Proclamations Nos 8335–8337, 6 January 2009, 74 Fed. Register 1555 (12 January 2009).
23 GA Res. 69/105, 5 December 2014, Part B (VI: Guam).
24 Fox, ‘United Kingdom of  Great Britain and Northern Ireland: Dependent Territories’, 4 Encyclopedia of  

Public International Law, edited by R. Bernhardt (2000) 1025, at 1026.
25 KPMG LLP, Feasibility Study for the Resettlement of  the British Indian Ocean Territory, vol. 1 (31 January 

2015), at 2, 34–35.
26 Whistler, ‘Botanical Survey of  Diego Garcia, Chagos Archipelago, British Indian Ocean Territory’, in Integrated 

Natural Resources Management Plan, U.S. Naval Support Facility Diego Garcia (September 2005), Appendix E1, 
4–5, 4–19; Sheppard, Report to BIOT Commissioner on Annual Visit (March 2011), at 11. It took formal com-
plaint proceedings under the US and UK Freedom of  Information Acts (1966 and 2000) to obtain access to 
these reports. Further information on environmental aspects of  the ‘shoreline revetment project’ continues 
to be withheld by the UK Foreign Office under the 2004 Environmental Information Regulations, s. 12(5)(a), 
on the grounds that disclosure would undermine its working relationship with the US government.
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to the case of  Guam. There, the US military introduced a highly aggressive alien shrub species 
(Leucaena leucocephala), which has since spread to the entire island, replacing native tree cover in 
the process. The very same plant – listed by the International Union for Conservation of  Nature 
as being among the world’s 100 ‘worst invasive alien species’27 – has been reported as acciden-
tally introduced by military construction aggregate on Diego Garcia.

On 18 March 2015, the arbitral tribunal constituted under Annex VII of  UNCLOS rendered 
its final award in Mauritius v. United Kingdom.28 On the merits, though refraining from express-
ing a view on the substantive nature of  the Chagos ‘marine protected area’, the tribunal unani-
mously declared that:

(a)  as a result of  undertakings given by the UK Government in 1965 (during the pre-indepen-
dence ‘Lancaster House Conference’ with Mauritian representatives) and reiterated there-
after, Mauritius held legally binding fishing rights in the territorial waters of  the Chagos 
archipelago, and the UK was under a binding obligation to cede the islands to Mauritius 
when no longer needed for defence purposes; and

(b)  the unilateral proclamation of  a ‘no-take’ fishing ban in the marine protected area had 
failed to pay due regard to the Mauritian fishing rights (which until 2010 had been exer-
cised by Mauritian vessels with predominantly Chagossian crews), and the proclamation 
was therefore in breach of  UNCLOS articles 2(3), 56(2) and 194(4).

  Two of  the judges, while concurring, added a bold dissenting opinion which furthermore 
found the United Kingdom in breach of  UNCLOS article 300 and the customary rules of  
self-determination and good faith.29

The UK government has since announced that a decision on the resettlement issue is to be post-
poned until after the elections in May 2015.30 In the long term, the arbitration tribunal’s affirma-
tion of  a conditioned, but internationally binding, duty of  the UK to cede the islands to Mauritius 
will also raise another question that is curiously missing from Allen’s otherwise comprehensive dis-
cussion: If  the principle of  self-determination is binding on the UK as customary ius cogens,31 will 
it, by the same token, have legal repercussions for Mauritius in the event of  a future cession of  the 
territory? After all, there has been a manifest failure to consult the indigenous Chagossian popula-
tion throughout the 40-year sequence of  assertions and counter-assertions of  sovereignty over the 
archipelago not only by the British colonial authorities but also by the Mauritians. The case may 
indeed be compared and contrasted to the status of  the Mauritian island of  Rodrigues, to which the 
National Assembly of  Mauritius granted a degree of  partial self-government in 2002.32 A similar 

27 S. Lowe et al. (eds), 100 of  the World’s Worst Invasive Alien Species: A Selection from the Global Invasive Species 
Database (2004), at 6.

28 Chagos Marine Protected Area Arbitration, supra note 3. See Waibel, ‘Mauritius v. UK: Chagos Marine Protected 
Area Unlawful’, EJIL:Talk! (17 April 2015); Harris, ‘Britannia Rules the Waves? The Law of  the Sea, the British 
Indian Ocean Territory, and the Chagos Islanders’ Right to Return’, 31(3) Anthropology Today (June 2015) 18.

29 Ibid., Dissenting and Concurring Opinion of  Judge James Kateka and Judge Rüdiger Wolfrum.
30 Written statement by FCO Parliamentary Undersecretary of  State James Duddridge (24 March 2015), 

Hansard House of  Commons HCWS461, and House of  Lords HLWS440. See ‘The Chagos Archipelago: 
Stranded’, The Economist (2 April 2015); Doward, ‘Chagos Islanders “Betrayed” by UK Failure to Decide 
on Their Return’, The Observer (4 April 2015).

31 J. Crawford, The Creation of  States in International Law (2nd edn, 2006), at 114–128; Shaw, ‘Self-
Determination, Human Rights, and the Attribution of  Territory’, in U.  Fastenrath et  al. (eds), From 
Bilateralism to Community Interest: Essays in Honour of  Judge Bruno Simma (2011) 590, at 599; Ticu, supra 
note 19, at 71l, citing A. Cassese, Self-Determination of  Peoples: A Legal Reappraisal (1998).

32 On the constitutional history of  the island – site of  some of  the writings of  Nobel laureate J.M.G. Le Clézio 
– see Berry and Angelo, ‘From Pirates’ Lair to Federal Partner’, 4 Revue Juridique Polynésienne (2004) 317. 
Jean-Marie Le Clézio has long been an outspoken supporter of  the Chagos Islanders. See Le Clézio, ‘Lavez 
l’injustice faite aux Chagossiens: lettre au président Barack Obama’, Le Monde (18 October 2009).
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semi-autonomous status for the Chagos islands has recently been suggested by former Mauritian 
President Cassam Uteem.33 To begin with, it seems that both the UK and Mauritius would be well 
advised to include representatives of  the Chagossians in any forthcoming bilateral (and possibly 
trilateral) negotiations on the future regime of  the Chagos archipelago.

Allen’s book serves as a timely reminder of  the ‘sacred trust’ owed by the international com-
munity to former colonial peoples, in the terms coined by US President Woodrow Wilson a cen-
tury ago.34 According to Martti Koskenniemi, ‘the doctrine of  the “sacred trust of  civilization” 
had replaced formal European imperialism as the perspective from which international law con-
ceived Europe’s outside’.35 Alas, the damning evidence compiled by Allen on the Chagos cases 
shows that Koskenniemi’s assessment might have been premature.

Peter H. Sand 
University of  Munich
Email: peterhsand@t-online.de

doi:10.1093/ejil/chv033

33 Uteem, ‘Beyond the UN Court Ruling’, Le Mauricien (25 March 2015).
34 As one of  his famous ‘fourteen points’, which found its way into Art. 22 of  the League of  Nations 

Covenant, 225 CTS 195, and Art. 73 of  the UN Charter. A. Anghie, Imperialism, Sovereignty and the Making 
of  International Law (2005), at 122; Mazower, ‘An International Civilization? Empire, Internationalism 
and the Crisis of  the Mid-Twentieth Century’, 82 International Affairs (2006) 553, at 560.

35 M. Koskenniemi, The Gentle Civilizer of  Nations: The Rise and Fall of  International Law 1870–1960 (2002), at 
171. But see the critical comparative study of  current European state practice in Mayotte and in the Chagos 
islands (‘colonialism continued’) by T. Sellström, Africa in the Indian Ocean: Islands in Ebb and Flow (2015).
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