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in international legal discourse. Ultimately, a legal solution involving interpretation, modifica-
tion or accommodation enabled the reconciliation of  the competing regimes in a way that argu-
ably left the overall project of  international law stronger. Perhaps the ghosts of  Lauterpacht, 
Fitzmaurice and Waldock are smiling.
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In 1994, Muthucumaraswamy Sornarajah published the first edition of  his treatise, The 
International Law on Foreign Investment.1 There, he sought to demonstrate that investment law as 
a separate branch of  international law was ‘in the process of  development’ and could and should 
be isolated for separate study. Organizing his material from the disparate sources of  domestic 
law, contract-based arbitration and public international law along the overarching tension 
between the interests of  developing countries and those of  traditionally capital-exporting states, 
his stated aim was to ‘help in the identification of  the nature of  the disputes’, which would lead, 
in turn, to the ‘formulation of  acceptable solutions’.2

The treatise was a well-timed pioneering effort that rightfully earned the author a lasting 
reputation as one of  the founding fathers and towering figures of  the academic discipline.3 There 
seems to be no one better placed, then, to ask, 20 years on, what happened or, rather, what went 
wrong. Investment law has developed with breathtaking speed into a (very) separate branch of  
international law – yes – but almost entirely on the waves of  treaty-based investor–state arbitra-
tion, which has all but eclipsed contractual and domestic processes, at least in terms of  academic 
interest.4 And this system has, in the eyes of  Sornarajah and many others, rather spectacularly 
failed to lead to ‘acceptable solutions’, especially for developing countries.5

More than half  of  Resistance and Change is dedicated to a linear account of  ‘what went wrong’ 
in chronological steps of  doctrinal adventures leading inexorably to greater investment protection. 
The story starts with the theory of  the internationalization of  investment contracts, launched in 
the pre-bilateral investment treaty (BIT) era. Expounded famously in the mid-1970s by René-Jean 
Dupuy in Texaco v. Libya,6 and thriving in early contract-based arbitrations within the International 
Centre for Settlement of  Investment Disputes (ICSID), the general idea is to subject concession con-
tracts to international – not domestic – law, either because the submission to international arbitra-
tion is held to be an implicit choice of  international law, because of  stabilization clauses or because 

1 M. Sornarajah, The International Law on Foreign Investment (1994).
2 Ibid., at 26.
3 The treatise is now in its third edition, published in 2010.
4 But see J.W. Salacuse, The Three Laws of  International Investment: National, Contractual and International 

Frameworks for Foreign Capital (2013).
5 See, e.g., M.  Waibel (ed.), The Backlash Against Investment Arbitration: Perceptions and Reality (2010); 

Sornarajah, ‘Evolution or Revolution in International Investment Arbitration? The Descent into 
Normlessness’, in C. Brown and K. Miles (eds), Evolution in Investment Law and Arbitration (2011) 631.

6 Texaco Overseas Petroleum Co. v. Libya, Award, 19 January 1977 (1979) 53 ILR 389. For a kinder view 
than Sornarajah’s, see Cantegreil, ‘The Audacity of  the Texaco/Calasiatic Award: René-Jean Dupuy and the 
Internationalization of  Foreign Investment Law’, 22 European Journal of  International Law (2011) 441.
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of  the notoriously badly drafted Article 42(1) of  the ICSID Convention.7 Sornarajah’s interest here 
is not so much with the theory itself  as it is with the way it came to fruition. In a pattern he sees rep-
licated over and again, an arbitrator or group of  arbitrators launch an implausible doctrine that 
favours investors and is then soon joined by a cast of  academics ‘supporting what was theoretically 
unsupportable’, subsequently floating in and out of  various roles in other arbitrations, making 
new law out of  ‘low-order sources – arbitral awards and writings of  publicists – both of  which are 
amenable to the influence of  private power’ (at 134).

The internationalization theory then laid the foundations for the ‘original sin’ in treaty arbi-
tration – AAPL v. Sri Lanka8 – where a tribunal, as late as 1990, first ventured into what is by now 
commonplace: the situation in which BITs harbour a general agreement between the parties to 
give standing to private investors to invoke a breach of  the treaty in the absence of  any contrac-
tual arrangement to that effect by the disputing parties.9 Sornarajah labours on this ‘arbitra-
tion without privity’ – and singles out Jan Paulsson’s seminal article of  that title for particular 
criticism (at 141)10 – for a simple point: once BITs were considered to include a generalized ex 
ante offer of  ‘consent’ to arbitration, the floodgates were open for the creation of  ‘jurisdiction 
beyond consent’ through most-favoured-nation clauses in Maffezini;11 corporate nationality in 
Tokios Tokeles12 and the concerted stretching out of  the notion of  ‘investment’ culminating in the 
‘acme of  aberrations’ (at 168); Abaclat, in which the acquisition on foreign secondary markets 
of  government junk bonds was held to be covered.13

The substantive development of  investment law is then recounted in two chapters – one on ‘the 
emasculation of  expropriation law’, which largely serves as a prelude to the chapter on the fair 
and equitable treatment (FET) standard, tellingly subtitled ‘conserving relevance’. The general 
thesis is that the ‘dormant’ FET standard was brought to life as a backdoor route to hold states 
accountable for behaviour not otherwise caught, especially through the invention of  the doctrine 
of  ‘legitimate expectations’, that ‘most glaring example of  expansionary activism’ (at 248).

Resistance and Change proper starts on page 300, when the book starts to address the backlash 
against the early thrust of  investment arbitration. Apart from states pulling out of  the system 
altogether, this backlash includes the new ‘balanced’ treaties, the incorporation of  public interest 
defences and institutional reform proposals. Sornarajah is unimpressed, viewing most of  these 
efforts as ultimately futile attempts to ‘keep the treaty system alive’ (at 300). Notions of  ‘balanc-
ing’ are dismissed as ‘ideas of  a liberal constitutional order which are to be found in Western 
constitutional systems not acceptable to the plural world in which international investment law 
has to operate’ (at 348). Proportionality analysis receives particularly harsh treatment, both 
in general – as a way to allow arbitrators to ‘devise supervisory competence over the exercise 
of  regulatory powers’ (at 365) – and in its particular employment in Occidental Petroleum14 – as 
‘an aberration willingly made by the tribunal to accommodate an innovation that would rescue 
investment arbitration’ (at 378).15 An Appellate Body styled after the World Trade Organization 

7 In the absence of  agreement on applicable law, tribunals are to apply the law of  the contracting state party 
to the dispute ‘and such rules of  international law as may be applicable’. Convention on the Settlement of  
Investment Disputes Between States and Nationals of  Other States (ICSID Convention) 1965, 575 UNTS 159.

8 Asian Agricultural Products Ltd v. Sri Lanka – Final Award, 27 June 1990, ICSID Case no. ARB/87/3.
9 Joost Pauwelyn speaks more soberly of  the ‘silent revolution of  AAPL v Sri Lanka’. Pauwelyn, ‘Rational 

Design or Accidental Evolution? The Emergence of  International Investment Law’, in Z.  Douglas, 
J. Pauwelyn and J.E. Viñuales (eds), The Foundations of  International Investment Law (2014) 11, at 31.

10 Paulsson, ‘Arbitration Without Privity’, 10 ICSID Review (1995) 232.
11 Maffezini v. Spain – Award, 30 November 2000, ICSID Case no. ARB/97/7.
12 Tokios Tokeles v. Ukraine – Decision on Jurisdiction, 29 April 2004, ICSID Case no. ARB/02/18.
13 Abaclat v. Argentina – Decision on Jurisdiction and Admissibility, 4 August 2011, ICSID Case no. ARB/07/5.
14 Occidental Petroleum v. Ecuador – Award, 5 October 2012, ICSID Case no. ARB/06/11.
15 Cf. Stone-Sweet, ‘Investor-State Arbitration: Proportionality’s New Frontier’, 4 Law and Ethics of  Human 

Rights (2010) 47.
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would merely be ‘a superstructure built onto the rotten foundations of  the existing system’ (at 
385). For Sornarajah, the one reform that holds promise is the idea of  excluding ‘law firms [sic]’ 
from appearing for the parties (at 387), limiting representation instead to ‘selected lawyers’ cho-
sen from a panel approved by both parties to the Convention (at 409).

Ultimately, however, none of  this is enough: ‘Wiping the slate clean seems to be the only pos-
sible way forward’ (at 408), with states terminating treaties and withdrawing from arbitral insti-
tutions. We will then have come full circle and will have reverted to contract-based arbitration, 
domestic courts and state-to-state arbitration (at 388). Resistance and Change, however, is more 
ambitious than a mere attack on dominant arbitral jurisprudence and a call for the wholesale 
abolishment of  investment treaty arbitration. It promises a theory of  change in international 
law, and it is on the strength of  this theory that the book reads like a post-mortem of  what, to 
most people, still looks pretty much alive. Strangely, however, the theory in the end reverts to 
little more than the proposition that ‘bad law’ will inevitably fade away.

International investment law in its current manifestations was carried, Sornarajah argues, by 
US hegemonic power and the ideological dominance of  neo-liberalism. Resistance and change 
stem from the decline of  both or, rather, from the countervailing powers that gain ground in 
the changed climate.16 So far, this seems to set us up for a dialectic between the interests of  the 
global North and South, or between the left and right, or even between cosmopolitanism and 
nationalism couched in terms of  sovereignty. However, Sornarajah offers none of  this; instead, 
he sees the clash in terms of  the unity or fragmentation of  international law and, ultimately, of  
‘justice’ and its opposite. This manifests itself  especially when he moves from structure to agency. 
He notes, for example, how ‘a new group of  international lawyers [sic]’, ‘seeking to end frag-
mentation opposed the development of  autonomous areas, such as that on foreign investment, 
without heed to its moorings in general principles of  international law’ (at 23). More explicitly 
still, he bluntly differentiates between one group of  arbitrators – the majority of  whom are dedi-
cated to enhancing the ‘norms of  power’ – and another – a rather heroic bunch of  individuals 
defending the ‘norms of  justice’ (at 28).17 A theory of  justice in investment law thus doubles 
as a theory of  legal change: the neo-liberal order constructed by arbitral awards will disappear 
simply because it is, and is increasingly perceived to be, ‘unjust’.

In the end, Sornarajah is a radical traditionalist. His core belief  in ‘a well kept garden of  “tra-
ditional international law”’18 serving the interests of  the international community as a whole 
makes him both fiercely critical of  the investment regime and naively optimistic about its demise. 
Resistance and Change is a ‘Decline and Fall of  the Roman Empire’ for modern legal times, except 
that the protagonists are rather less grotesque in their appetites and this empire may yet live to 
see another day.
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16 Sornarajah seems strangely unaware of  Andrew Lang’s line of  argument in A. Lang, World Trade Law 
after Neoliberalism: Reimagining the Global Economic Order (2011).

17 The latter group includes, one assumes, the author himself. As to the first group, it is noteworthy how 
Sornarajah refrains not just from calling names but also from naming names. Ad hominem attacks are 
reserved to those very well dead and buried – the only ‘mercenary charlatan’ to be found is Grotius (at 
100).

18 Andreas Lowenfeld famously scolded the majority in Corn Products International, Inc. v. United Mexican 
States – Award, 18 August 2009, ICSID Case no. ARB (AF)/04/1, for treating the case ‘as if  it were a new 
species introduced into a well kept garden of  “traditional international law” rather than a by now com-
mon instance of  investor-State arbitration’.
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