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International Law and Its Discontents: Confronting Crises is a recently published collection of  texts 
that analyse international law in a critical, multifaceted and specifically contextualized fashion. 
As such, it complements past works including International Law and Its Others,1 International Law 
on the Left: Reexamining Marxist Legacies2 and Events: The Force of  International Law.3 Drawing 
on Sigmund Freud’s Civilization and Its Discontents and Joseph Stiglitz’s Globalization and Its 
Discontents, this book characterizes many of  the world’s most pressing problems as being, at 
least in part, internally constructed by international law as opposed to merely external phe-
nomena to be addressed through the application of  international law.4 In the words of  the editor 
Barbara Stark, the ‘shared objective here is to expose international law’s complicity in the ongo-
ing economic and financial global crises and to assess its capacity – and its will – to address them 
constructively’ (at 1).

The book is also part of  a literature by international lawyers seeking to show how their disci-
pline is not simply an attempt to build and maintain an aspirational normative edifice, but also 
how it provides invaluable rhetoric when it comes to the construction of  tangible world events.5 
The contributors to this collection represent a variety of  expertise and approaches, and the book 
is divided into parts on the environment, gender, sovereign states and international political 
crisis, with each part containing two chapters. In pursuit of  their objective to confront crises in 
an engaged, relevant and holistic manner, the individual contributions share a style that gen-
erally lacks dense doctrinal/theoretical language yet maintains analytical sophistication and 
precision. However, the contributions are applications of  existing frameworks of  critique rather 
than attempts to develop new ones, and, consequently, they present few theoretical innovations. 
Furthermore, while the book presents itself  as being critical, I argue that its critical potential is 
severely circumscribed by its embrace of  ‘critical faith’ in international law as a unifying prin-
ciple. It offers a solid introduction to critical approaches to international law and institutions 
for those not yet familiar with critical international law scholarship. Additionally, it provides an 
accessible and contextualized engagement for international law specialists seeking knowledge 
about cutting edge developments outside their respective domains of  expertise. Finally, for the 
critical theorist who believes international law to be of  limited emancipatory use, the book pres-
ents valuable case studies of  how precisely these limitations manifest themselves.

Stark’s introduction gives an overview of  the current financial crisis/Great Recession, its con-
text of  global inequality and how it has uprooted comfortable lifestyles in the Global North and 
placed additional burdens on populations in the Global South. The introduction also includes 
summaries of  the individual contributions. The first part on the environment begins with Ileana 

1 A. Orford (ed.), International Law and Its Others (2006).
2 S. Marks (ed.), International Law on the Left: Reexamining Marxist Legacies (2008).
3 F. Johns, R. Joyce and S. Pahuja (eds), Events: The Force of  International Law (2011).
4 S. Freud, Civilization and Its Discontents (1930); J. Stiglitz, Globalization and Its Discontents (2002).
5 See, e.g., C.  Peevers, The Politics of  Justifying Force: The Suez Crisis, the Iraq War, and International Law 

(2013).
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Porras’ account of  the dark side of  ‘sustainable development’. Addressing the gap between 
sustainability rhetoric and the continued unwillingness/inability of  powerful actors to initiate 
substantive reforms in the face of  ecological crisis, Porras turns our attention to the socially 
constructed notion of  ‘scarcity’ and its promotion of  a modernity where ever-increasing con-
sumption is regarded as a fundamental need: ‘The state of  nature was a state of  scarcity … it was 
the duty of  humans to make nature produce more by subduing the earth and ... [t]he urgency of  
scarcity made the continued existence of  uncultivated, unmodified, and therefore, unproductive 
nature akin to a moral wrong’ (at 35–36). According to Porras, it was this anxiety over scarcity 
that led forces within the modernizing Global North to recklessly exploit opportunities in the 
Global South leading to today’s inequalities.

The post-Cold War sustainable development discourse now continues to employ the language 
of  scarcity. As Porras observes, ‘[i]n a world of  scarcity everyone suddenly had to be envisaged 
as a competitor for the finite goods in a world at risk’ (at 58). A consequence of  the widespread 
fear of  permanent scarcity among consumption-defined subjects, especially actors in the Global 
North who have realized that their unsustainable lifestyles are the objects of  emulation by many 
in the Global South, is engagement in ‘binge development’ (often expressed through large-scale 
‘grabs’ of  water, land, food and energy) ‘that is at root irrational, often has a performative inten-
tion, and can be described as excessive, wasteful, and careless’ (at 67). Furthermore, Porras 
expresses scepticism concerning international law’s ability to challenge this reality due to its 
foundational role as an enabler of  commercial expansion under a rationale of  divine providence. 
For ‘at a time when sustainable development has fed the fear of  scarcity, international law is 
unable to put into question its own history and deep structures. Instead it draws … on its provi-
dentialist roots and insists … that what is needed is more trade and more consumption’ (at 77). 
Porras concludes by stating that our hope for an alternative must be found in the abandonment 
of  the socially constructed need for limitless consumption.

Karin Mickelson’s contribution can be seen as taking up Porras’ call to imagine an alterna-
tive relationship between international law and the natural world. Mickelson draws on Freud’s 
notion of  civilization as safeguarding humans against nature and poses the question: If  interna-
tional and/or environmental law pursue this end, ‘could one argue that international law con-
stitutes an elaborate facade that justifies a war against nature?’ (at 85). After providing examples 
of  superficially environmentalist proclamations illustrating this problem and tracing the his-
tory of  developmental ideology, including its de-radicalizing incorporation of  environmental 
concerns, Mickelson proposes a synthesis of  alternative understandings. One strand is Murray 
Bookchin’s critique of  liberal environmentalism and ‘anti-human’ ecological approaches that 
calls for ‘a “social ecology” that draws conceptual and practical connections between social 
hierarchy and environmental harm’ (at 102). The other is taken from third world approaches 
to international law (TWAIL), which place the questioning of  ‘universal ideals’ and accounting 
for the experiences of  third world peoples at the heart of  international legal analysis. On envi-
ronmental questions, ‘TWAIL demands that we engage with the perspectives of  marginalized 
communities’ and ‘previous attempts to articulate alternatives to mainstream understandings 
of  environmental protection … and the ways in which they seem to have fallen on deaf  ears’ (at 
103). Mickelson argues that this synthesis has the power to counter double standards, especially 
anxiety over rising industrialization in Asia and its provocation of  Western tendencies to con-
demn a historically constructed other without attending to its own complicity. For Mickelson, 
our task is to recognize the provincial nature of  international law’s approach to the human/
nature relationship and focus on how diverse communities the world over ‘are creating new 
ways of  interacting with the natural world, or reclaiming old ways … or coming up with innova-
tive fusions of  the two’ (at 111).

In the second part on gender, the contribution by Diane Otto focuses on the relationship 
between international law, sexuality/gender and the construction of  crisis. From a queer 
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feminist perspective, Otto argues that the mainstream portrayal of  sexual abuse and exploita-
tion as ‘crises’ ‘draw[s] on anxieties about sexuality, associated with its commodification, as well 
as expectations about gender’ and, in the process, provides opportunities for powerful forces to 
exploit this panic by using law as a means of  advancing their interests (at 118). In Otto’s view, 
‘[t]he generation of  fear … fosters compliant populations who are more ready to accept – even 
welcome – an increase in executive law making and militarized policing (ibid.)’. Furthermore, 
by portraying sexuality and gender as focal points for ‘crisis thinking’, what is obscured are the 
roles of  socio-economic disempowerment in producing the vulnerability that makes individu-
als susceptible to sexual abuse and exploitation. Rather than confronting the underlying causal 
realities, these occurrences of  sexual violence are reified under the rubric of  ‘deviance’. Here, 
Otto identifies international law’s embrace of  paternalistic, securitized and carceral responses 
with regard to sex trafficking, sexual abuses by international peacekeeping forces and the equat-
ing of  radical feminist/queer activism with ‘terrorism’. In the process, perceptions of  gender 
and sexuality are normalized. For example, Otto states that a prohibition on all sexual contact 
between peacekeepers and local women problematically reinforces the image of  the woman as 
passive and lacking agency.

While such legal responses marginalize critical alternatives, and sometimes even recruit femi-
nist and queer sensibilities to serve entrenched interests, Otto sees potential for ‘[a] powerful 
counter-crisis strategy’ that ‘question[s] the certainties of  the crisis paradigm and explore[s] 
possibilities for disrupting the neoliberal agendas that are being served’ (at 131). Otto gives two 
examples. The first concerns shifting legal responses to trafficking from sexual exploitation to 
labour exploitation as a means of  confronting the unequal power relations fundamental to our 
economic system. The second refers to the activism of  gay men and sex workers on HIV/AIDS 
issues to demonstrate how it has challenged ‘the fear-mongering, criminalizing, individualizing, 
and repressive techniques of  crisis governance’ with a narrative of  humanization that success-
fully raised sensibility for material, institutional and sexual forms of  subordination (at 133). 
Thus, for Otto, when confronting the pathologies of  crisis discourse, ‘[w]hat we need is “un-
crisis” thinking’ (at 135).

Barbara Stark’s contribution argues that the human health/welfare indicator of  changes in 
average height exposes an unfortunate truth about international law’s operation in the actual 
world. This indicator was employed by a study from the Harvard School of  Public Health that 
shows a ‘decline and stagnation in average heights among women in fifty-four poor and middle 
income countries’ (at 139). For Stark, the regression exposed by this height indicator is a tes-
tament to how these ‘shrinking women’ were failed by international law despite its commit-
ments to improving global welfare. In accounting for this situation, she draws upon the concept 
of  fragmentation whereby the diversification of  different international legal regimes results in 
the formation of  contradictory logics that challenge the ability of  international law to address 
certain problems. One such problem is the plight of  the ‘shrinking women’ who are caught 
between the consequences of  a highly efficient commercial regime and an ineffectual human 
rights regime. In making this point, Stark argues that the human consequences of  the Great 
Recession were efficiently globalized through international legal mechanisms such as the World 
Trade Organization, whose facilitation of  free trade in the name of  ‘development’ successfully 
limited possibilities for domestic social policy promoting, for example, food security.

Furthermore, according to Stark, international human rights do not protect the vulnerable 
due to the substantive blindness of  civil and political rights and the limiting state-centrism of  
economic rights. Moreover, the ‘mainstreaming’ of  women’s rights – that is, the incorporation of  
gender specific agendas by large institutions (including the World Bank) has stripped resources 
from specialized agencies. In exploring emancipatory possibilities, Stark shows how any attempt 
to create a more equitable system, requires the direct confrontation of  the entrenched interests 
of  wealthy and powerful entities in the form of  both major corporations and the powerful states 
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supporting them. This is the case whether the strategy involves mobilizing social welfare alter-
natives to the international legal order (that is, through private charity or sovereign states) or a 
substantive reform of  the existing international legal order (that is, more efficient transnational 
regulation of  banking and tax havens). This leaves us with the familiar question of  what exactly 
the powerless should do when faced with the realities of  power. In response, Stark concludes,  
‘[t]he future of  the shrinking women … may well depend on international law regimes which 
they cannot understand, and which are oblivious to them’ (at 167).

In the third part on sovereign states, the first contribution by Dan Danielsen focuses on how 
the contemporary discourse regarding market regulation that was generated by the financial 
crisis is severely lacking when it comes to accurately depicting the relationship between the pub-
lic authority of  states and the private interests of  economic actors. In questioning the rigid pub-
lic/private divide and advancing a Foucauldian perspective on the fluid nature of  governance, 
he argues that:

seeing the global order as a dynamic system emerging from the actual practice of  states and 
firms and perpetually defining and redefining the boundaries among public and private, gov-
ernors and governed, and legitimate and illegitimate assertions of  authority, invites us to 
rethink the central questions that have dominated the study of  political economy since the 
Enlightenment. (at 177)

In accounting for corporate power in the international system, he complicates sweeping narra-
tives, such as Michael Hardt and Antonio Negri’s Empire, which take a monolithic global capital-
ist hegemony to replace the existing sovereign state system.6 For Danielsen, such an absolutist 
portrayal does not account for the great diversity of  structures, techniques, interests and mani-
festation of  differing business actors.

Similarly, an assertion of  the continued power of  states is problematized by increasing gov-
ernance functions that originate in extraterritorial regimes and add complexity to the already 
intricate patterns of  interest constituting order within domestic states. Furthermore, the con-
tinued relevance of  states is not simply a matter of  the projected interests of  major powers. 
While domestic regulatory actions by the USA and China have undeniable impact, there is also 
globalized influence from regimes of  corporate and banking law emanating from tiny jurisdic-
tions such as ‘Delaware … the Bahamas, Guernsey, Luxembourg, [and] Lichtenstein’ (at 187). 
Danielsen’s contribution concludes by emphasizing the need for a nuanced analysis of  ‘the con-
crete practices of  the governance regime we observe all around us’, and it is his hope that on this 
basis ‘we will invent new ways of  seeing, modes of  understanding, strategies of  resistance and 
mechanisms for progressive transformation’ (at 193).

Andrew Strauss’ contribution differs from the rest in that it goes beyond description and cri-
tique and proposes a policy solution. For Strauss, globalization-fuelled income inequality presents 
the main problem. Given the restricted capacity of  individual states to address it, a step towards a 
solution would be the democratization of  international society through a Global Parliamentary 
Assembly (GPA), whose members would be elected directly by state populations. In pursuing a 
middle ground between Freud’s pessimism and Albert Einstein’s utopian optimism, he draws 
upon the functionalist tradition in political science where it is claimed that the parallel opera-
tion of  multilateral institutions regulating transnational activities can ‘create a spillover effect’ 
where the eventual increased importance of  institutions will allow political actors to transcend 
the parochialism originally motivating their cooperation and ‘gradually … shift their political 
loyalties and activities to the international realm’ (at 206; footnote omitted). Mindful of  past 
failures of  projects seeking to establish global parliamentary assemblies, Strauss sees a lack of  
formal power for the proposed GPA as a necessary concession. Yet he remains hopeful that ‘as 

6 M. Hardt and A. Negri, Empire (2000).
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the world’s only body with a direct claim to represent the global citizenry as a whole, its decisions 
would likely be very influential and serve as reference points for discussion and debate’ (at 211). 
To address the danger that authoritarian regimes might undermine the democratic credentials 
of  the GPA, the treaty establishing the GPA would require signatories to hold free and fair elec-
tions for the GPA representatives. This requirement may expose Strauss to charges of  ‘demo-
cratic intolerance’.7 Yet his proposal of  a GPA to mediate inequality and state-centrism takes 
seriously the problems of  ‘low-intensity’ democracy and ‘pan-national’ democracy presented by 
Susan Mark’s radical analysis of  democracy promotion through international law.8 In this way 
his proposal addresses the concerns of  critical perspectives and allows for continued dialogue.

In the concluding part on international political crisis, the first contribution by Brad Roth 
and Sharon Lean focuses on the Bolivarian Alliance for the Peoples of  Our Americas (ALBA), 
which was formed by the late Venezuelan President Hugo Chavez and its leftist, counter-hege-
monic approach to law and politics. Taking into account both the praise and criticism of  ALBA, 
Roth and Lean provide a historical overview of  the movement and evaluate its populist func-
tions and its limitations regarding the economy, human rights, democracy and sovereignty. 
With respect to alternative economic policy, they discuss regional programs such as Petrocaribe 
and the ALBA Bank that are designed to create social policy space within member states by 
reducing their dependence on external energy and currency. Despite their achievements, these 
programs have not resulted in autarky within the global economy. Moreover, their ‘dependency 
on Venezuelan oil wealth and political motivation impairs … utility as a model susceptible 
of  emulation elsewhere’ (at 232). Roth and Lean further show how the Bolivarians have re-
appropriated human rights and democracy in ways that challenge mainstream interpretations. 
This has included questioning the primacy of  civil and political rights and, instead, putting an 
emphasis on socio-economic rights that stress that negative liberties are of  minimal utility to 
those lacking basic material needs while disproportionately benefiting the wealthy. While the 
authors note that the Bolivarian approach has achieved much needed social inclusion, they 
also note how such ‘revolutionary justice’ has a history of  producing troubled results because 
those deemed ‘enemies’ are subject to coercion and denied procedural fairness and access to 
independent courts.

With respect to democracy, the authors discuss ALBA’s populism, which links democracy to 
substantive equality and has prompted a backlash from those who view democracy as being 
limited to procedural fairness via periodic, competitive elections. For the authors, the problem 
here is that ‘[w]here disagreement about the substance of  democracy reaches a certain thresh-
old of  intensity, partisans (on both sides) inevitably become more prone to reconsider adherence 
to procedures designed to arbitrate disagreement’ (at 242). Finally, the authors address ALBA’s 
scepticism concerning international institutions that limit state sovereignty. This scepticism has 
translated into the utilization of  international fora to condemn North/South disparities and 
advance a staunch anti-interventionism that has enjoyed only limited support. Furthermore, 
this anti-interventionism is problematized by Bolivarian support for international condemna-
tion of  the domestic ouster of  allied Honduran President Manuel Zelaya and the Russian inter-
vention backed secessions of  Abkhazia and South Ossetia from Georgia. For Roth and Lean, ‘the 
Alliance’s rhetoric on the question of  interventionism reflects more an expression of  political 
resentment of  a Great-Powers-oriented double-standard than an affirmation of  the legal prin-
ciple of  sovereign equality’ (at 245). In conclusion, Roth and Lean state that while ALBA is 
unlikely to provide a sustainable or transplantable alternative to the current global order it 

7 See Roth, ‘Democratic Intolerance: Observations on Fox and Nolte’, 37 Harvard International Law Journal 
(1996) 235.

8 S. Marks, The Riddle of  All Constitutions: International Law, Democracy, and the Critique of  Ideology (2000), 
at ch. 3, 4.
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has nonetheless exposed how improving the plight of  humanity’s poorest requires us to think 
beyond our current approaches to human rights and democracy.

In the final contribution, Jeanne Wood, through a broad historical lens, examines how con-
temporary violence exposes disturbing developments in the relationship between law and war. 
After highlighting how reckless privatization and corporate hegemony have exacerbated violent 
conflicts worldwide, she traces histories of  ‘[a]ccumulation by violent dispossession’, prompted 
by the pursuit of  economic opportunities, back to the origins of  Western colonial expansion 
where the ‘civilizing’ mission and theories of  ‘just war’ against non-Christians justified conquest 
and slavery (at 259). For Wood, although the Hobbesian state system emerged from this violent 
context, we are currently experiencing a reversion. In Wood’s words, ‘[o]nce consolidated, the 
European states formally outlawed mercenaries, pirates, and private war. Today, as the territo-
rial state devolves, mercenary contractors are once again legitimate actors, waging war in the 
periphery’ (at 264; footnotes omitted). Yet the contemporary reaction to this development within 
mainstream international law is not a questioning of  crisis-prone neo-liberal fundamentalism 
but, rather, a return to a ‘just war’, thinking whereby barrages of  justification are advanced for 
breaching the UN Charter’s limitations on the use of  force. Wood then shows how jus in bello, 
the legal regime for regulating the conduct of  war, serves to legitimize violence, and how efforts 
to bring individual accountability to bear on this violence via international criminal law remain 
hopelessly politicized. Yet Wood concludes by noting that ‘law is a site of  resistance as well as a 
tool of  oppression’ and that what role it will take greatly depends on our collective will (at 285).

Despite their criticism of  international law, all contributors ‘retain a critical faith in what has 
been called its emancipatory potential’ (at 20). Many of  them propose alternatives while leaving 
open whether they could be implemented within the current structures of  international law. 
Susan Marks’ ‘false contingency’ comes to mind, according to which the mere act of  proclaim-
ing the need for alternatives fails to account for the deeper structural realities that will determine 
the success or failure of  such alternatives.9 The reviewer cannot escape the impression that the 
contributors are aware of  this problem, yet they have evaded tackling it – maybe because it 
would call into doubt their ‘critical faith’. Instead, the contributors often express international 
law’s emancipatory potential in ways that feel contrived. As Sundhya Pahuja has shown, ‘criti-
cal faith’ has been at the heart of  many justice-seeking international legal projects since 1945, 
and yet these projects could be systematically co-opted by powerful interests.10 Thus, the major 
contribution offered by International Law and Its Discontents may be to showcase the desperate 
need for alternatives in our crisis-afflicted world. Yet it offers little in the way of  inspiring theo-
retical innovation.

Individual Contributions
Barbara Stark, Introduction: The Discontents Confront Crisis;
Ileana Porras, Binge Development in the Age of  Fear: Scarcity, Consumption, Inequality and the 
Environmental Crisis;
Karin Mickelson, International Law as a War against Nature? Reflections on the Ambivalence of  
International Environmental Law;
Dianne Otto, Decoding Crisis in International Law: A Queer Feminist Perspective;
Barbara Stark, The Incredible Shrinking Women;
Dan Danielsen, Corporate Power and Instrumental States: Toward a Critical Reassessment of  the Role 
of  Firms, States, and Regulation in Global Governance;

9 Marks, ‘False Contingency’, 62 Current Legal Problems (2009) 1.
10 S. Pahuja, Decolonising International Law: Development, Growth and the Politics of  Universality (2011).
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Andrew Strauss, Global Economic Inequality and the Potential for Global Democracy: A Functionalist 
Analysis;
Brad R.  Roth and Sharon F.  Lean, A Bolivarian Alternative? The New Latin American Populism 
Confronts the Global Order;
Jeanne M. Woods, Global Crisis and the Law of  War.
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